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 Interstate transmissions of wire communications that do not relate to a “sporting event or 
contest” fall outside the reach of the Wire Act. 
 

Because the proposed New York and Illinois lottery proposals do not involve wagering on 
sporting events or contests, the Wire Act does not prohibit them.  

 
       September 20, 2011 

 
MEMORANDUM OPINION FOR THE 

ASSISTANT ATTORNEY GENERAL, CRIMINAL DIVISION 
 

 You have asked for our opinion regarding the lawfulness of proposals by Illinois and 
New York to use the Internet and out-of-state transaction processors to sell lottery tickets to in-
state adults.  See Memorandum for David Barron, Acting Assistant Attorney General, Office of 
Legal Counsel, from Lanny A. Breuer, Assistant Attorney General, Criminal Division (July 12, 
2010) (“Crim. Mem.”); Memorandum for Jonathan Goldman Cedarbaum, Acting Assistant 
Attorney General, Office of Legal Counsel, from Lanny A. Breuer, Assistant Attorney General, 
Criminal Division (Oct. 8, 2010) (“Crim. Supp. Mem.”).  You have explained that, in the 
Criminal Division’s view, the Wire Act, 18 U.S.C. § 1084 (2006), may prohibit States from 
conducting in-state lottery transactions via the Internet if the transmissions over the Internet 
during the transaction cross State lines, and may also limit States’ abilities to transmit lottery 
data to out-of-state transaction processors.  You further observe, however, that so interpreted, 
the Wire Act may conflict with the Unlawful Internet Gambling Enforcement Act (“UIGEA”), 
31 U.S.C. §§ 5361-5367 (2006), because UIGEA appears to permit intermediate out-of-state 
routing of electronic data associated with lawful lottery transactions that otherwise occur in-state.  
In light of this apparent conflict, you have asked whether the Wire Act and UIGEA prohibit a 
state-run lottery from using the Internet to sell tickets to in-state adults where the transmission 
using the Internet crosses state lines, and whether these statutes prohibit a state lottery from 
transmitting lottery data associated with in-state ticket sales to an out-of-state transaction 
processor either during or after the purchasing process. 
 

Having considered the Criminal Division’s views, as well as letters from New York and 
Illinois to the Criminal Division that were attached to your opinion request,1 we conclude that 
interstate transmissions of wire communications that do not relate to a “sporting event or 
contest,” 18 U.S.C. § 1084(a), fall outside of the reach of the Wire Act.  Because the proposed 
New York and Illinois lottery proposals do not involve wagering on sporting events or contests, 
                                                 

1  See Letter for Portia Roberson, Director, Office of Intergovernmental Affairs, from William J. Murray, 
Deputy Director and General Counsel, New York Lottery (Dec. 4, 2009) (“N.Y. Letter”); Letter for Eric H. Holder, 
Jr., Attorney General of the United States, from Pat Quinn, Governor, State of Illinois (Dec. 11, 2009) (“Ill. Letter”); 
Letter for Bruce Ohr, Chief, Organized Crime and Racketeering Section, Criminal Division, from John W. 
McCaffrey, General Counsel, Illinois Department of Revenue (Mar. 10, 2010); Department of Revenue and Illinois 
Lottery, State of Illinois Internet Lottery Pilot Program (Mar. 10, 2010) (“Ill. White Paper”). 
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the Wire Act does not, in our view, prohibit them.  Given this conclusion, we have not found it 
necessary to address the Wire Act’s interaction with UIGEA, or to analyze UIGEA in any other 
respect. 

I. 
 

 In December 2009, officials from the New York State Division of the Lottery and the 
Office of the Governor of the State of Illinois sought the Criminal Division’s views regarding 
their plans to use the Internet and out-of-state transaction processors to sell lottery tickets to 
adults within their states.  See Crim. Mem. at 1; Ill. Letter; N.Y. Letter.  According to its letter 
to the Criminal Division, New York is finalizing construction of a new computerized system that 
will control the sale of lottery tickets to in-state customers.  Most of the tickets will be printed at 
retail locations and delivered to customers over the counter, but some will be “virtual tickets 
electronically delivered over the Internet to computers or mobile phones located inside the State 
of New York.”  N.Y. Letter at 1.  New York also notes that all transaction data in the new system 
will be routed from the customer’s location in New York to the lottery’s data centers in New 
York and Texas through networks controlled in Maryland and Nevada.  Id.  Illinois, for its part, 
plans to implement a pilot program to sell lottery tickets to adults over the Internet, with sales 
restricted by geolocation technology to “transactions initiated and received or otherwise made 
exclusively within the State of Illinois.”  Ill. Letter at 2 (citation and internal quotation marks 
omitted).  Illinois characterizes its program as “an intrastate lottery, despite the fact that packets 
of data may intermediately be routed across state lines over the Internet.”  Ill. White Paper at 12 
(italics omitted).  Both States argue in their submissions to the Criminal Division that the Wire 
Act is inapplicable because it does not cover communications related to non-sports wagering, 
and that their proposed lotteries are lawful under UIGEA.  Id. at 11-12; N.Y. Letter at 3.  

   
In the Criminal Division’s view, both the New York and Illinois Internet lottery proposals 

may violate the Wire Act.  Crim. Mem. at 3.  The Criminal Division notes that “[t]he Department 
has uniformly taken the position that the Wire Act is not limited to sports wagering and can be 
applied to other forms of interstate gambling.”  Id. at 3; see also Crim. Supp. Mem. at 1-2.  The 
Division also explains that “the Department has consistently argued under the Wire Act that, 
even if the wire communication originates and terminates in the same state, the law’s interstate 
commerce requirement is nevertheless satisfied if the wire crossed state lines at any point in the 
process.”  Crim. Mem. at 3; see also Crim. Supp. Mem. at 2.  Taken together, these 
interpretations of the Wire Act “lead[] to the conclusion that the [Act] prohibits” states from 
“utiliz[ing] the Internet to transact bets or wagers,” even if those bets or wagers originate and 
terminate within the state.  Crim. Supp. Mem. at 2.   

 
The Criminal Division further notes, however, that reading the Wire Act in this manner 

creates tension with UIGEA, which appears to permit out-of-state routing of data associated with 
in-state lottery transactions.  Crim. Mem. at 4-5.  UIGEA prohibits any person engaged in the 
business of betting or wagering from accepting any credit or funds from another person in 
connection with the latter’s participation in “unlawful Internet gambling.”  31 U.S.C. § 5363; 
see Crim. Mem. at 3.  Under UIGEA, “unlawful Internet gambling” means “to place, receive, 
or otherwise knowingly transmit a bet or wager by any means which involves the use, at least 
in part, of the Internet” in a jurisdiction where applicable federal or state law makes such a bet 
illegal.  31 U.S.C. § 5362(10)(A).  Critically, however, UIGEA specifies that “unlawful Internet 
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gambling” does not include bets “initiated and received or otherwise made exclusively within 
a single State,” id. § 5362(10)(B), and expressly provides that “[t]he intermediate routing of 
electronic data shall not determine the location or locations in which a bet or wager is initiated, 
received, or otherwise made,” id. § 5362(10)(E).  

 
The Criminal Division is thus concerned that the Wire Act may criminalize conduct that 

UIGEA suggests is lawful.  On the one hand, the Criminal Division believes that the New York 
and Illinois lottery plans violate the Wire Act because they will involve Internet transmissions 
that cross state lines or the transmission of lottery data to out-of-state transaction processors.  
Crim. Mem. at 4; Crim. Supp. Mem. at 2.  On the other hand, the Division acknowledges that 
state-run intrastate lotteries are lawful and that UIGEA specifically provides that the kind of 
“intermediate routing” of lottery transaction data contemplated by New York and Illinois cannot 
in itself render a lottery transaction interstate.  Crim. Supp. Mem. at 2; Crim. Mem. at 4-5.  
The Criminal Division further notes that the conclusion that the Wire Act prohibits state lotteries 
from making in-state sales over the Internet creates “a potential oddity of circumstances” in 
which “the use of interstate commerce,” rather than simply supplying a jurisdictional hook for 
conduct that is already wrongful, would transform otherwise lawful activity—state-run in-state 
lottery transactions—into wrongful conduct under the Wire Act.  Crim. Supp. Mem. at 2.2   

 
In light of this tension, the Criminal Division asked this Office to provide an opinion 

addressing whether the Wire Act and UIGEA prohibit state-run lotteries from using the Internet 
to sell tickets to in-state adults (a) where the transmission over the Internet crosses state lines, 
or (b) where the lottery transmits lottery data across state lines to an out-of-state transaction 
processor.  Crim. Mem. at 5; Crim. Supp. Mem. at 1. 
 

II. 
 

The Criminal Division’s conclusion that the New York and Illinois lottery proposals 
may be unlawful rests on the premise that the Wire Act prohibits interstate wire transmissions of 
gambling-related communications that do not involve “any sporting event or contest.”  See Crim. 
Mem. at 3; Crim. Supp. Mem. at 2.  As noted above, both Illinois and New York dispute this 
premise, contending that the Wire Act prohibits only transmissions concerning sports-related 
wagering.  See Ill. White Paper at 11-12; N.Y. Letter at 3; see also In re Mastercard Int’l, Inc., 
Internet Gambling Litig., 132 F. Supp. 2d 468, 480 (E.D. La. 2001) (“[A] plain reading of the 
statutory language clearly requires that the object of the gambling be a sporting event or 
contest.”), aff’d, 313 F.3d 257 (5th Cir. 2002).  The sparse case law on this issue is divided.  
Compare, e.g., Mastercard, 313 F.3d at 262-63 (holding that the Wire Act does not extend to 
non-sports wagering), with United States v. Lombardo, 639 F. Supp. 2d 1271, 1281 (D. Utah. 
2007) (taking the opposite view), and Report and Recommendation of United States Magistrate 
Judge Regarding Gary Kaplan’s Motion to Dismiss Counts 3-12, at 4-6, United States v. Kaplan, 
No. 06-CR-337CEJ (E.D. Mo. Mar. 20, 2008) (same).3  We conclude that the Criminal 

 
2  State-run lotteries are exempt from many federal anti-gambling prohibitions.  See, e.g., 18 U.S.C. 

§§ 1307, 1953(b)(4) (2006). 
3  A New York court also found that subsection 1084(a) applied to gambling in the form of “virtual slots, 

blackjack, or roulette,” but did so without analyzing the meaning of the “sporting event or contest” qualification.  
See New York v. World Interactive Gaming Corp., 714 N.Y.S.2d 844, 847, 851-52 (N.Y. Sup. Ct. 1999). 
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Division’s premise is incorrect and that the Wire Act prohibits only the transmission of 
communications related to bets or wagers on sporting events or contests. 

 
The relevant portion of the Wire Act, subsection 1084(a), provides: 
 
Whoever being engaged in the business of betting or wagering knowingly uses 
a wire communication facility for the transmission in interstate or foreign 
commerce of bets or wagers or information assisting in the placing of bets or 
wagers on any sporting event or contest, or for the transmission of a wire 
communication which entitles the recipient to receive money or credit as a result 
of bets or wagers, or for information assisting in the placing of bets or wagers, 
shall be fined under this title or imprisoned not more than two years, or both. 

 
18 U.S.C. § 1084(a) (codifying Pub. L. No. 87-216, § 2, 75 Stat. 491 (1961)).4 
 

This provision contains two broad clauses.  The first bars anyone engaged in the business 
of betting or wagering from knowingly using a wire communication facility “for the transmission 
in interstate or foreign commerce of bets or wagers or information assisting in the placing of bets 
or wagers on any sporting event or contest.”  Id.  The second bars any such person from 
knowingly using a wire communication facility to transmit communications that entitle the 
recipient to “receive money or credit” either “as a result of bets or wagers” or “for information 
assisting in the placing of bets or wagers.”  Id.5 

 
4  The Wire Act defines “wire communication facility” as “any and all instrumentalities, personnel, 

and services (among other things, the receipt, forwarding, or delivery of communications) used or useful in the 
transmission of writings, signs, pictures, and sounds of all kinds by aid of wire, cable, or other like connection 
between the points of origin and reception of such transmission.”  18 U.S.C. § 1081 (2006). 

5  The Criminal Division reads this second clause of subsection 1084(a) as if it were two separate clauses: 
the first prohibiting the use of a wire communication facility “for the transmission of a wire communication which 
entitles the recipient to receive money or credit as a result of bets or wagers,” and the second prohibiting the use of 
a wire communication facility “for information assisting in the placing of bets or wagers.”  See Crim. Mem. at 3; 
Crim. Supp. Mem. at 1 n.1.  We do not find this reading convincing.  Under that reading, the latter clause would 
prohibit the “use[] [of] a wire communication facility . . . for information assisting in the placing of bets or wagers,” 
but it is unclear what, if anything, “us[ing]” a wire communication facility “for information” would mean.  This 
difficulty could be remedied by reading the phrase “the transmission of” into the statute.  However, doing so 
would both add words to the text and make the last clause in subsection 1084(a)—prohibiting use of a wire facility 
“for [the transmission of] information assisting in the placing of bets or wagers”—overlap with the first part of 
subsection 1084(a), which prohibits using wire communications for “the transmission . . . of . . . information 
assisting in the placing of bets or wagers on any sporting event or contest.”  This redundancy counsels against 
the Criminal Division’s reading.  See, e.g., Hibbs v. Winn, 542 U.S. 88, 101 (2004) (invoking “rule against 
superfluities”).  We believe the second half of subsection 1084(a) is better read as a single prohibition barring 
“the transmission of a wire communication which entitles the recipient to receive money or credit [either] as a result 
of bets or wagers[] or for information assisting in the placing of bets or wagers.”  18 U.S.C. § 1084(a) (emphasis 
added).  This reading avoids the illogic and redundancy of the first reading.  It is also supported by the Wire Act’s 
legislative history, which characterizes the second half of subsection 1084(a) as a provision that would prohibit 
“the transmission of wire communications which entitle the recipient to receive money as the result of betting or 
wagering,” S. Rep. No. 87-588, at 2 (1961)—not as a set of two provisions that both would prohibit the transmission 
of wire communications entitling the recipients to receive money or credit as a result of bets or wagers and broadly 
bar the transmission of information assisting in the placing of bets or wagers.  See H.R. Rep. No. 87-967, at 2 (1961) 
(subsection (a) “also prohibits the transmission of a wire communication which entitled the recipient to receive 
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Our question is whether the term “on any sporting event or contest” modifies each 
instance of “bets or wagers” in subsection 1084(a) or only the instance it directly follows.  The 
second part of the first clause clearly prohibits a person who is engaged in the business of betting 
or wagering from knowingly using a wire communication facility to transmit “information 
assisting in the placing of bets or wagers on any sporting event or contest” in interstate or foreign 
commerce.  Id. § 1084(a).  It is less clear that the “sporting event or contest” limitation also 
applies to the first part of the first clause, prohibiting the use of a wire communication facility to 
transmit “bets or wagers” in interstate or foreign commerce, or to the second clause, prohibiting 
the transmission of a wire communication “which entitles the recipient to receive money or 
credit as a result of bets or wagers, or for information assisting in the placing of bets or wagers.”  
Id.  For the reasons set forth below, we conclude that both provisions are limited to bets or 
wagers on or wagering communications related to sporting events or contests.  We begin by 
discussing the first part of the first clause, and then turn to the second clause. 

 
A. 

 
In our view, it is more natural to treat the phrase “on any sporting event or contest” in 

subsection 1084(a)’s first clause as modifying both “the transmission in interstate or foreign 
commerce of bets or wagers” and “information assisting in the placing of bets or wagers,” rather 
than as modifying the latter phrase alone.  The text itself can be read either way—it does not, 
for example, contain a comma after the first reference to “bets or wagers,” which would have 
rendered our proposed reading significantly less plausible.  By the same token, the text does 
not contain commas after each reference to “bets or wagers,” which would have rendered our 
proposed reading that much more certain.  See 18 U.S.C. § 1084(a) (“Whoever being engaged 
in the business of betting or wagering knowingly uses a wire communication facility for the 
transmission in interstate or foreign commerce of bets or wagers or information assisting in the 
placing of bets or wagers on any sporting event or contest . . . .”).   
 

Reading “on any sporting event or contest” to modify “the transmission . . . of bets or 
wagers” produces the more logical result.  The text could be read to forbid the interstate or 
foreign transmission of bets and wagers of all kinds, including non-sports bets and wagers, while 
forbidding the transmission of information to assist only sports-related bets and wagers.  But it 
is difficult to discern why Congress, having forbidden the transmission of all kinds of bets or 
wagers, would have wanted to prohibit only the transmission of information assisting in bets or 
wagers concerning sports, thereby effectively permitting covered persons to transmit information 
assisting in the placing of a large class of bets or wagers whose transmission was expressly 
forbidden by the clause’s first part.  See id.; see also id. § 1084(b) (providing exceptions for 
news reporting, and for transmissions of wagering information from one state where betting is 
legal to another state where betting is legal, both expressly relating to “sporting events or 
contests”).  The more reasonable inference is that Congress intended the Wire Act’s prohibitions 
to be parallel in scope, prohibiting the use of wire communication facilities to transmit both bets 
or wagers and betting or wagering information on sporting events or contests.  Given that this 
interpretation is an equally plausible reading of the text and makes better sense of the statutory 

 
money or credit as a result of a bet or wager or for information assisting in the placing of bets or wagers”), reprinted 
in 1961 U.S.C.C.A.N. 2631, 2632. 
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scheme, we believe it is the better reading of the first clause.  See Ali v. Fed. Bureau of Prisons, 
552 U.S. 214, 222 (2008) (“[O]ur construction . . . must, to the extent possible, ensure that the 
statutory scheme is coherent and consistent.”). 

 
The legislative history of subsection 1084(a) supports this conclusion.  As originally 

proposed, subsection 1084(a) would have imposed criminal penalties on anyone who “leases, 
furnishes, or maintains any wire communication facility with intent that it be used for the 
transmission in interstate or foreign commerce of bets or wagers, or information assisting in the 
placing of bets or wagers, on any sporting event or contest . . . .”  S. 1656, 87th Cong. § 2 (1961) 
(as introduced) (emphasis added).  The commas around the phrase “or information assisting in 
the placing of bets or wagers” make clear that the phrase “on any sporting event or contest” 
modifies both “bets or wagers” and “information assisting in the placing of bets or wagers.” 

 
In redrafting subsection 1084(a), the Senate Judiciary Committee altered the provision’s 

first clause, changing the class of covered persons and removing the commas after both 
references to “wagers,” and added a second clause prohibiting transmissions relating to “money 
or credit” (which we discuss below in section II.B).  The Senate Judiciary Committee Report 
noted that the purpose of this amendment was to limit the subsection’s reach to persons engaged 
in the gambling business, and to expand its reach to include “money or credit” communications: 
 

The second amendment changes the language of the bill, as introduced (which 
prohibited the leasing, furnishing, or maintaining of wire communication facility 
with intent that it be used for the transmission in interstate or foreign commerce 
of bets or wagers), to prohibit the use of wire communication facility by persons 
engaged in the business of betting or wagering, in the belief that the individual 
user, engaged in the business of betting or wagering, is the person at whom the 
proposed legislation should be directed; and has further amended the bill to 
prohibit the transmission of wire communications which entitle the recipient to 
receive money as the result of betting or wagering which is designed to close 
another avenue utilized by gamblers for the conduct of their business. 

 
S. Rep. No. 87-588, at 2 (1961).  Nothing in the legislative history of this amendment suggests 
that, in deleting the commas around “or information assisting in the placing of bets or wagers” 
and adding subsection 1084(a)’s second clause, Congress intended to expand dramatically the 
scope of prohibited transmissions from “bets or wagers . . . on any sporting event or contest” 
to all “bets or wagers,” or to introduce a counterintuitive disparity between the scope of the 
statute’s prohibition on the transmission of bets or wagers and the scope of its prohibition on the 
transmission of information assisting in the placing of bets or wagers.  See also 107 Cong. Rec. 
13,901 (1961) (Explanation of S. 1656, Prohibiting Transmission of Bets by Wire 
Communications, submitted for the record by Sen. Eastland, Chairman, S. Judiciary Comm.) 
(describing Senate Judiciary Committee’s two major amendments to S. 1656 without mentioning 
an expansion of prohibited wagering to reach non-sports wagering); cf. Report of Proceedings: 
Hearing Before the S. Comm. on the Judiciary, Exec. Sess., 87th Cong. 55 (1961) (“Senate 
Judiciary Comm. Exec. Session”) (statement of Byron R. White, Deputy Att’y Gen.) (the bill, 
as amended, “is aimed now at those who use the wire communication facility for the 
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transmission of bets or wagers in connection with a sporting event”).6  Given that such changes 
would have significantly altered the scope of the statute, we think this absence of comment in the 
legislative history is significant.  Cf. Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 468 (2001) 
(“Congress . . . does not, one might say, hide elephants in mouseholes.”). 

 
B. 

 
We likewise conclude that the phrase “on any sporting event or contest” modifies 

subsection 1084(a)’s second clause, which prohibits “the transmission of a wire communication 
which entitles the recipient to receive money or credit as a result of bets or wagers, or for 
information assisting in the placing of bets or wagers.”  18 U.S.C. § 1084(a).  The qualifying 
phrase “on any sporting event or contest” does not appear in this clause.  But in our view, 
the references to “bets or wagers” in the second clause are best read as shorthand references 
to the “bets or wagers on any sporting event or contest” described in the first clause. 

 
Although Congress could have made such an intent even clearer by writing “such bets 

or wagers” in the second clause, the text itself is consistent with our interpretation.  And the 
interpretation gains support from the fact that the phrase “in interstate and foreign commerce” 
is likewise omitted from the second clause, even though Congress presumably intended all the 
prohibitions in the Wire Act, including those in the second clause, to be limited to interstate or 
foreign (as opposed to intrastate) wire communications.  See Crim. Mem. at 3 (to violate the 
Wire Act, the wire communication must “cross[] state lines”); see also, e.g., H.R. Rep. No. 87-
967, at 1-2 (“The purpose of the bill is to . . . aid in the suppression of organized gambling 
activities by prohibiting the use of wire communication facilities which are or will be used for 
the transmission of bets or wagers and gambling information in interstate and foreign 
commerce.”) (emphasis added), reprinted in 1961 U.S.C.C.A.N. at 2631.  This omission suggests 
that Congress used shortened phrases in the second clause to refer back to terms spelled out more 
completely in the first clause. 

 
Reading the entire subsection, including its second clause, as limited to sports-related 

betting also makes functional sense of the statute.  Cf. Corley v. United States, 129 S. Ct. 1558, 
1567 n.5 (2009) (construing the statute as a whole to avoid “the absurd results of a literal 
reading”).  On this reading, all of subsection 1084(a)’s prohibitions serve the same end, 
forbidding wagering, information, and winnings transmissions of the same scope:  No person 
may send a wire communication that places a bet on a sporting event or entitles the sender to 

 
6  The legislative history indicates that the Department of Justice played a significant role in drafting 

S. 1656 as part of the Attorney General’s program to fight organized crime and syndicated gambling.  See, e.g., 
S. Rep. No. 87-588, at 3 (noting that S. 1656 was introduced by the committee chairman on the recommendation of 
the Attorney General); The Attorney General’s Program to Curb Organized Crime and Racketeering: Hearings on 
S. 1653, S. 1654, S. 1655, S. 1656, S. 1657, S. 1658, S. 1665 Before the S. Comm. on the Judiciary, 87th Cong. 12 
(1961) (“Senate Hearings”) (statement of Robert F. Kennedy, Att’y Gen.) (“We have drafted this statute carefully to 
protect the freedom of the press.”), quoted in S. Rep. No. 87-588, at 3; Senate Judiciary Comm. Exec. Session at 54-
55 (statement of Byron R. White, Deputy Att’y Gen.) (describing amendments to S. 1656 negotiated by the Justice 
Department); Legislation Relating to Organized Crime: Hearings on H.R. 468, H.R. 1246, H.R. 3021, H.R. 3022, 
H.R. 3023, H.R. 3246, H.R. 5230, H.R. 6571, H.R. 6572, H.R. 6909, H.R. 7039 Before Subcomm. No. 5 of the H. 
Comm. on the Judiciary, 87th Cong. 5 (1961) (“House Hearings”) (statement of Rep. McCulloch) (referring to 
“the legislative proposals of the Kennedy administration”). 
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receive money or credit as a result of a sports-related bet, and no person may send a wire 
communication that shares information assisting in the placing of a sports-related bet or entitles 
the sender to money or credit for sharing information that assisted in the placing of a sports-
related bet. 

 
Reading subsection 1084(a) to contain some prohibitions that apply solely to sports-

related gambling activities and other prohibitions that apply to all gambling activities, in 
contrast, would create a counterintuitive patchwork of prohibitions.  If the provision’s second 
clause is read to apply to all bets or wagers, subsection 1084(a) as a whole would prohibit using 
a wire communication facility to place bets or to provide betting information only when sports 
wagering is involved, but would prohibit using a wire communication facility to transmit any 
and all money or credit communications involving wagering, whether sports-related or not.  
We think it is unlikely that Congress would have intended to permit wire transmissions of non-
sports bets and wagers, but prohibit wire transmissions through which the recipients of those 
communications would become entitled to receive money or credit as a result of those bets.  
We think it similarly unlikely that Congress would have intended to allow the transmission of 
information assisting in the placing of bets or wagers on non-sporting events, but then prohibit 
transmissions entitling the recipient to receive money or credit for the provision of information 
assisting in the placing of those lawfully-transmitted bets. 

 
The legislative history of subsection 1084(a) supports our reading of the text.  Cf. Pub. 

Citizen v. U.S. Dep’t of Justice, 491 U.S. 440, 454 (1989) (“Where the literal reading of a 
statutory term would ‘compel an odd result,’ we must search for other evidence of congressional 
intent to lend the term its proper scope.”) (quoting Green v. Bock Laundry Mach. Co., 490 U.S. 
504, 509 (1989)); cf. Green, 490 U.S. at 527 (Scalia, J., concurring) (finding it “entirely 
appropriate to consult all public materials, including the background of [Federal] Rule [of 
Evidence] 609(a)(1) and the legislative history of its adoption, to verify that what seems to us 
an unthinkable disposition . . . was indeed unthought of, and thus to justify a departure from the 
ordinary meaning of the word ‘defendant’ in the Rule”).  To begin, when Congress revised the 
Wire Act during the legislative process to add the second clause, it indicated (as noted above) 
that its purpose in doing so was to “further amend[] the bill to prohibit the transmission of wire 
communications which entitle the recipient to receive money as the result of betting or 
wagering[,] which is designed to close another avenue utilized by gamblers for the conduct of 
their business.”  S. Rep. No. 87-588, at 2.  There is no indication that Congress intended the 
prohibition on money or credit transmissions to sweep substantially more broadly than the 
underlying prohibitions on betting, wagering, and information communications, let alone any 
discussion of any rationale behind such a counterintuitive scheme.  Cf. Am. Trucking, 531 U.S. 
at 468. 

 
More broadly, the Wire Act’s legislative history reveals that Congress’s overriding goal 

in the Act was to stop the use of wire communications for sports gambling in particular.  
Congress was principally focused on off-track betting on horse races, but also expressed concern 
about other sports-related events or contests, such as baseball, basketball, football, and boxing.  
The House Judiciary Committee Report, for example, explains: 
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Testimony before your Committee on the Judiciary revealed that modern 
bookmaking depends in large measure on the rapid transmission of gambling 
information by wire communication facilities.  For example, at present, the 
immediate receipt of information as to results of a horserace permits a bettor to 
place a wager on a successive race.  Likewise, bookmakers are dependent upon 
telephone service for the placing of bets and for layoff betting on all sporting 
events.  The availability of wire communication facilities affords opportunity for 
the making of bets or wagers and the exchange of related information almost to 
the very minute that a particular sporting event begins. 

 
H.R. Rep. No. 87-967 at 2, reprinted in 1961 U.S.C.C.A.N. at 2631-32 (reprinted report entitled 
“Sporting Events—Transmission of Bets, Wagers, and Related Information”); see also 107 
Cong. Rec. 16,533 (1961) (statement of Rep. Celler, Chairman, H. Judiciary Comm.) (“This 
particular bill involves the transmission of wagers or bets and layoffs on horseracing and other 
sporting events.”); House Hearings at 24-26 (statement of Robert F. Kennedy, Att’y Gen.) 
(describing horse racing bookmaking operations and the importance to the bookmaker of rapid 
inbound and outbound communications); House Hearings at 236-38 (statement of Frank D. 
O’Connor, District Attorney, Long Island City, N.Y.) (describing the operation of the Delaware 
Sports Service, a wire service that enables bookies and gambling syndicates to lay off horse race 
bets with other bookies, reduce odds on a horse, and even cheat by taking bets after a race has 
finished).   
 

Legislative history from the Senate similarly suggests that Congress’s motive in enacting 
the Wire Act was to combat sports-related betting.  The Explanation of S. 1656, Prohibiting 
Transmission of Bets by Wire Communications, provided by Chairman Eastland during the 
Senate debate, describes the problem addressed by the legislation this way: 
 

Information essential to gambling must be readily and quickly available.  Illegal 
bookmaking depends upon races at about 20 major racetracks throughout the 
country, only a few of which are in operation at any one time.  Since the 
bookmaker needs many bets in order to operate a successful book, he needs 
replays, including money on each race.  Bettors will bet on successive races only 
if they know quickly the results of the prior race and the bookmaker cannot accept 
bets without the knowledge of the results of each race.  Thus, information so 
quickly received as to be almost simultaneous, prior to, during, and immediately 
after each race with regard to starting horse, scratches of entries, probable 
winners, betting odds, results and the prices paid, is essential to both the illegal 
bookmaker and his customers. 

 
107 Cong. Rec. 13,901 (1961); see also S. Rep. No. 87-588, at 4 (quoting Letter for Vice 
President, U.S. Senate, from Robert F. Kennedy, Att’y Gen. (Apr. 6, 1961)); Senate Hearings at 
12 (statement of Robert F. Kennedy, Att’y Gen.) (“The people who will be affected [by S. 1656] 
are the bookmakers and the layoff men, who need incoming and outgoing wire communications 
in order to operate.”). 
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Although Congress was most concerned about horse racing, testimony during the 
hearings also highlighted the increasing importance of rapid wire communications to “large-scale 
betting operations” involving other professional and amateur sporting events, such as baseball, 
basketball, football, and boxing.  House Hearings at 25 (statement of Robert F. Kennedy, 
Att’y Gen.).  The Attorney General testified, for instance, that recent disclosures revealed that 
gamblers had bribed college basketball players to shave points on games, and that up-to-the-
minute information regarding “the latest ‘line’ on the contest,” “late injuries to key players,” 
and the like was critical to bookmakers.  Id.; accord Senate Hearings at 6 (statement of Robert F. 
Kennedy, Att’y Gen.); see also House Hearings at 272 (statement of Nathan Skolnik, N.Y. 
Comm’n of Investigation) (bookmakers handling illegal baseball, basketball, football, hockey, 
and boxing wagering need wire communications to obtain “the line,” to make layoff bets, and to 
receive race results); id. at 298-99 (statement of Dan F. Hazen, Assistant Vice President, 
W. Union Tel. Co.) (discussing baseball-sports ticker installations refused or removed by 
Western Union because of illegal use).  This focus on sports-related betting makes sense, as the 
record before Congress indicated that sports bookmaking was the principal gambling activity for 
which crime syndicates were using wire communications at the time.  See Charles P. Ciaccio, Jr., 
Internet Gambling: Recent Developments and State of the Law, 25 Berkeley Tech. L.J. 529, 537 
(2010); see also Senate Hearings at 277-78 (testimony of Herbert Miller, Assistant Attorney 
General, Criminal Division).7   

 
Our conclusion that subsection 1084(a) is limited to sports betting finds additional 

support in the fact that, on the same day Congress enacted the Wire Act, it also passed 
another statute in which it expressly addressed types of gambling other than sports 

 
7  As noted above, the Justice Department played a key role in drafting S. 1656, and it understood the bill to 

reach only the use of wire communications for sports-related wagering and communications.  The colloquy between 
Mr. Miller and Senator Kefauver, chairman of a committee that held hearings to investigate organized crime and 
gambling in the 1950s, underscores that Congress was well aware of that understanding: 

SENATOR KEFAUVER.  The bill [S. 1656] on page 2 seems to be limited to sporting events 
or contests.  Why do you not apply the bill to any kind of gambling activities, numbers rackets, 
and so forth? 

 MR. MILLER.  Primarily for this reason, Senator:  The type of gambling that a telephone is 
indispensable to is wagers on a sporting event or contest.  Now, as a practical matter, your 
numbers game does not require the utilization of communications facilities. 

 . . . . 

 SENATOR KEFAUVER.  I can see that telephones would be used in sporting contests, and it 
is used quite substantially in the numbers games, too. 

 How about laying off bets by the use of telephones and laying off bets in bigtime 
gambling?  Does that not happen sometimes? 

 MR. MILLER.  We can see that this statute will cover it.  Oh, you mean gambling on other 
than a sporting event or contest? 

 SENATOR KEFAUVER.  Yes. 

 MR. MILLER.  This bill, of course, would not cover that because it is limited to sporting 
events or contests. 

Senate Hearings at 277-78. 
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gambling, including gambling known as the “numbers racket,” which involved lottery-
style games.  In addressing these forms of gambling, Congress used terms wholly 
different from those employed in the Wire Act.  For example, the Interstate 
Transportation of Wagering Paraphernalia Act, Pub. L. No. 87-218, 75 Stat. 492 (1961) 
(codified at 18 U.S.C. § 1953), specifically prohibits the interstate transportation of 
wagering paraphernalia, including materials used in lottery-style games such as numbers, 
policy, and bolita.8  Subject to exemptions, the statute provides, in part: 
 

Whoever, except a common carrier in the usual course of its business, knowingly 
carries or sends in interstate or foreign commerce any record, paraphernalia, 
ticket, certificate, bills, slip, token, paper, writing, or other device used, or to be 
used, or adapted, devised, or designed for use in (a) bookmaking; or (b) wagering 
pools with respect to a sporting event; or (c) in a numbers, policy, bolita, or 
similar game shall be fined under this title or imprisoned for not more than five 
years or both. 

 
18 U.S.C. § 1953(a) (2006).  The legislative history indicates that the reference to “a numbers, 
policy, bolita, or similar game” under subpart (c) of this provision was intended to cover 
lotteries.  See H.R. Rep. No. 87-968, at 2 (1961), reprinted in 1961 U.S.C.C.A.N. 2634, 2635; 
see also House Hearings at 29-30 (1961) (statement of Robert F. Kennedy, Att’y Gen.) 
(highlighting the need for legislation prohibiting the interstate transportation of wagering 
paraphernalia to help suppress “lottery traffic” and to close loopholes created by judicial 
decisions). 
 

Congress thus expressly distinguished these lottery games from “bookmaking” 
or “wagering pools with respect to a sporting event,” and made explicit that the Interstate 
Transportation of Wagering Paraphernalia Act applied to all three forms of gambling.  18 U.S.C. 
§ 1953(a).9  Congress’s decision to expressly regulate lottery-style games in addition to sports-
related gambling in that statute, but not in the contemporaneous Wire Act, further suggests that 
Congress did not intend to reach non-sports wagering in the Wire Act.  See Dooley v. Korean Air 
Lines Co., 524 U.S. 116, 124 (1998) (construing one federal statute in light of another 
congressional enactment the same year).10 

 
8  As Assistant Attorney General Herbert Miller explained, “numbers, policy, and bolita[] are similar types 

of lotteries wherein an individual purchases a ticket with a number.”  House Hearings at 350; see generally National 
Institute of Law Enforcement and Criminal Justice, United States Department of Justice, The Development of the 
Law of Gambling: 1776-1976, at 748-52 (1977) (describing the numbers game and lotteries). 

9  The Supreme Court later held that 18 U.S.C. § 1953 barred the interstate transportation of records, 
papers, and writings in connection with a sweepstake race operated by the state of New Hampshire.  United States v. 
Fabrizio, 385 U.S. 263, 266-70 (1966).  In 1975, Congress amended the statute to exempt “equipment, tickets, or 
materials used or designed for use within a State in a lottery conducted by that State acting under authority of State 
law,” Pub. L. No. 93-583, § 3, 88 Stat. 1916 (1975) (codified at 18 U.S.C. § 1953(b)(4)), and established a new 
provision, 18 U.S.C. § 1307, exempting state-conducted lotteries from statutory restrictions governing lotteries in 
18 U.S.C. §§ 1301-1304, Pub. L. No. 93-583, § 1, 88 Stat. 1916 (1975).  No similar exemption for state lotteries was 
added to the Wire Act. 

10  The legislative history of the Wire Act does contain numerous references to “gambling information.”  
However, in context, this term is best read as a reference to the specific kinds of gambling information covered by 
the statute being discussed, not evidence of an independent intent to include other kinds of gambling information 
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In sum, the text of the Wire Act and the relevant legislative materials support our 

conclusion that the Act’s prohibitions relate solely to sports-related gambling activities in 
interstate and foreign commerce.11   
 

III. 
 

 What remains for resolution is only whether the lotteries proposed by New York and 
Illinois involve “sporting event[s] or contest[s]” within the meaning of the Wire Act.  We 
conclude that they do not.  The ordinary meaning of the phrase “sporting event or contest” 
does not encompass lotteries.  As noted above, a statute enacted the same day as the Wire Act 
expressly distinguished sports betting from other forms of gambling, including lotteries.  See 
supra pp. 10-11 (discussing § 1953(e)).  Other federal statutes regulating lotteries make the same 
distinction.  See 18 U.S.C. § 1307(d) (2006) (“‘Lottery’ does not include the placing or accepting 
of bets or wagers on sporting events or contests.”).12  Nothing in the materials supplied by the 

 
within the scope of the statute—let alone an intent to include that other kind of information only with respect to 
money or credit communications.  See, e.g., H.R. Rep. No. 87-967, at 3 (citing the exemption in subsection 1084(b) 
for the transmission of “gambling information” from “a State where the placing of bets and wagers on a sporting 
event is legal, to a State where betting on that particular event is legal,” even though subsection 1084(b) does not 
refer to “gambling information”), reprinted in 1961 U.S.C.C.A.N. at 2632; House Hearings at 353-54 (referring, 
in discussing H.R. 7039, 87th Cong. (1961), to “[o]ur purpose [being] to prohibit the interstate transmission of 
gambling information which is essential to the gambling fraternity,” even though H.R. 7039 did not refer to 
“gambling information” but would have prohibited the transmission of wagers and wagering information only 
with respect to a “sporting event or contest”). 

We further note that the Wire Act itself uses the term “gambling information” in subsection 1084(d).  
See 18 U.S.C. § 1084(d) (“When any common carrier, subject to the jurisdiction of the Federal Communications 
Commission, is notified in writing by a Federal, State, or local law enforcement agency, acting within its 
jurisdiction, that any facility furnished by it is being used or will be used for the purpose of transmitting or 
receiving gambling information in interstate or foreign commerce in violation of Federal, State or local law, 
it shall discontinue or refuse, the leasing, furnishing, or maintaining of such facility, after reasonable notice to 
the subscriber . . . .”) (emphasis added).  We express no opinion about the scope of that term as it is used in that 
statutory provision. 

11  We also considered the possibility that, in the Wire Act’s reference to “any sporting event or contest,” 
18 U.S.C. § 1084(a), the word “sporting” modifies only “event” and not “contest,” such that the provision would bar 
the wire transmission of “wagers on any sporting event or [any] contest.”  This interpretation would give 
independent meaning to “event” and “contest,” but it would also create redundancy of its own.  If Congress had 
intended to cover any contest, it is unclear why it would have needed to mention sporting events separately.  
Moreover, as discussed above, the legislative history of the Wire Act makes clear that Congress was focused on 
preventing the use of wire communications for sports gambling in particular.  And, legislative proposals from the 
1950s in which the phrase “any sporting event or contest” originated further confirm that Congress intended to reach 
only “sporting contests.”  A key debate at that time concerned whether to regulate “any sporting event or contest” 
or “any horse or dog racing event or contest.”  See, e.g., S. Rep. No. 81-1752, at 3, 22, 28 (1950) (explaining 
committee amendment to bill narrowing the definition of “gambling information” from covering “any sporting 
event or contest” to “any horse or dog racing event or contest”); compare S. 3358, 81st Cong. § 2(b) (1950) 
(as introduced), with S. 3358, 81st Cong. § 2(b) (1950) (as reported by the Interstate and Foreign Commerce 
Committee).  If Congress had intended the Wire Act’s predecessors to reach any “contest,” however, the debate over 
which adjectival phrase to apply to “event” would have been meaningless.  

12  In addition, the Professional and Amateur Sports Protection Act (“PASPA”) prohibits a governmental 
entity from sponsoring, operating, or authorizing by law “a lottery, sweepstakes, or other betting, gambling, or 
wagering scheme based, directly or indirectly . . . on one or more competitive games in which amateur or 
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Criminal Division suggests that the New York or Illinois lottery plans involve sports wagering, 
rather than garden-variety lotteries.  Accordingly, we conclude that the proposed lotteries are not 
within the prohibitions of the Wire Act. 
 

Given that the Wire Act does not reach interstate transmissions of wire communications 
that do not relate to a “sporting event or contest,” and that the state-run lotteries proposed by 
New York and Illinois do not involve sporting events or contests, we conclude that the Wire Act 
does not prohibit the lotteries described in these proposals.  In light of that conclusion, we need 
not consider how to reconcile the Wire Act with UIGEA, because the Wire Act does not apply 
in this situation.  Accordingly, we express no view about the proper interpretation or scope of 
UIGEA.    

      
             
           /s/ 
 
       VIRGINIA A. SEITZ 
      Assistant Attorney General 
 
 

 

 
professional athletes participate, or are intended to participate, or on one or more performances of such athletes in 
such games.”  28 U.S.C. § 3702 (2006).  While the statute grandfathers some established state gambling schemes, a 
new state lottery falling within the Act’s prohibitions would not be exempt.  Id. § 3704; see, e.g., OFC Comm 
Baseball v. Markell, 579 F.3d 293, 300-04 (3d Cir. 2009) (PASPA preempted aspects of Delaware statute permitting 
wagering on athletic contests, which were not saved by any of the statutory exceptions). 
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NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 
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Syllabus 

MURPHY, GOVERNOR OF NEW JERSEY, ET AL. v. 

NATIONAL COLLEGIATE ATHLETIC ASSN. ET AL. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT 

No. 16–476. Argued December 4, 2017—Decided May 14, 2018* 

The Professional and Amateur Sports Protection Act (PASPA) makes it
unlawful for a State or its subdivisions “to sponsor, operate, adver-
tise, promote, license, or authorize by law or compact . . . a lottery, 
sweepstakes, or other betting, gambling, or wagering scheme based 
. . . on” competitive sporting events, 28 U. S. C. §3702(1), and for “a
person to sponsor, operate, advertise, or promote” those same gam-
bling schemes if done “pursuant to the law or compact of a govern-
mental entity,” §3702(2).  But PASPA does not make sports gambling 
itself a federal crime.  Instead, it allows the Attorney General, as well 
as professional and amateur sports organizations, to bring civil ac-
tions to enjoin violations.  §3703.  “Grandfather” provisions allow ex-
isting forms of sports gambling to continue in four States, 
§3704(a)(1)–(2), and another provision would have permitted New
Jersey to set up a sports gambling scheme in Atlantic City within a
year of PASPA’s enactment, §3704(a)(3). 

New Jersey did not take advantage of that option but has since had
a change of heart.  After voters approved an amendment to the State
Constitution giving the legislature the authority to legalize sports 
gambling schemes in Atlantic City and at horseracing tracks, the leg-
islature enacted a 2012 law doing just that.  The NCAA and three 
major professional sports leagues brought an action in federal court
against New Jersey’s Governor and other state officials (hereinafter
New Jersey), seeking to enjoin the law on the ground that it violates 

—————— 
*Together with No. 16–477, New Jersey Thoroughbred Horsemen’s 

Assn., Inc. v. National Collegiate Athletic Assn. et al., also on certiorari 
to the same court. 
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PASPA.  New Jersey countered that PASPA violates the Constitu-
tion’s “anticommandeering” principle by preventing the State from
modifying or repealing its laws prohibiting sports gambling.  The 
District Court found no anticommandeering violation, the Third Cir-
cuit affirmed, and this Court denied review. 

In 2014, the New Jersey Legislature enacted the law at issue in
these cases.  Instead of affirmatively authorizing sports gambling
schemes, this law repeals state-law provisions that prohibited such 
schemes, insofar as they concerned wagering on sporting events by 
persons 21 years of age or older; at a horseracing track or a casino or
gambling house in Atlantic City; and only as to wagers on sporting 
events not involving a New Jersey college team or a collegiate event 
taking place in the State. Plaintiffs in the earlier suit, respondents
here, filed a new action in federal court.  They won in the District
Court, and the Third Circuit affirmed, holding that the 2014 law, no
less than the 2012 one, violates PASPA.  The court further held that 
the prohibition does not “commandeer” the States in violation of the
Constitution. 

Held: 
1. When a State completely or partially repeals old laws banning 

sports gambling schemes, it “authorize[s]” those schemes under 
PASPA. Pp. 9–14.

(a) Pointing out that one accepted meaning of “authorize” is
“permit,” petitioners contend that any state law that has the effect of
permitting sports gambling, including a law totally or partially re-
pealing a prior prohibition, amounts to authorization.  Respondents
maintain that “authorize” requires affirmative action, and that the
2014 law affirmatively acts by empowering a defined group of entities
and endowing them with the authority to conduct sports gambling
operations.  They do not take the position that PASPA bans all modi-
fications of laws prohibiting sports gambling schemes, but just how
far they think a modification could go is not clear.  Similarly, the 
United States, as amicus, claims that the State’s 2014 law qualifies 
as an authorization.  PASPA, it contends, neither prohibits a State 
from enacting a complete repeal nor outlaws all partial repeals.  But 
the United States also does not set out any clear rule for distinguish-
ing between partial repeals that constitute the “authorization” of
sports gambling and those that are permissible.  Pp. 10–11.

(b) Taking into account the fact that all forms of sports gambling
were illegal in the great majority of States at the time of PASPA’s 
enactment, the repeal of a state law banning sports gambling not 
only “permits” sports gambling but also gives those now free to conduct 
a sports betting operation the “right or authority to act.”  The inter-
pretation adopted by the Third Circuit and advocated by respondents 
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and the United States not only ignores the situation that Congress
faced when it enacted PASPA but also leads to results that Congress
is most unlikely to have wanted.  Pp. 11–13. 

(c) Respondents and the United States cannot invoke the canon 
of interpretation that a statute should not be held to be unconstitu-
tional if there is any reasonable interpretation that can save it.  Even 
if the law could be interpreted as respondents and the United States
suggest, it would still violate the anticommandeering principle. 
Pp. 13–14. 

2. PASPA’s provision prohibiting state authorization of sports 
gambling schemes violates the anticommandeering rule. Pp. 14–24.

(a) As the Tenth Amendment confirms, all legislative power not
conferred on Congress by the Constitution is reserved for the States.
Absent from the list of conferred powers is the power to issue direct 
orders to the governments of the States.  The anticommandeering 
doctrine that emerged in New York v. United States, 505 U. S. 144, 
and Printz v. United States, 521 U. S. 898, simply represents the 
recognition of this limitation.  Thus, “Congress may not simply ‘com-
mandeer the legislative process of the States by directly compelling 
them to enact and enforce a federal regulatory program.’ ” New York, 
supra, at 161.  Adherence to the anticommandeering principle is im-
portant for several reasons, including, as significant here, that the 
rule serves as “one of the Constitution’s structural safeguards of lib-
erty,” Printz, supra, at 921, that the rule promotes political accounta-
bility, and that the rule prevents Congress from shifting the costs of
regulation to the States.  Pp. 14–18. 

(b) PASPA’s anti-authorization provision unequivocally dictates
what a state legislature may and may not do.  The distinction be-
tween compelling a State to enact legislation and prohibiting a State
from enacting new laws is an empty one.  The basic principle—that 
Congress cannot issue direct orders to state legislatures—applies in
either event.  Pp. 18–19. 

(c) Contrary to the claim of respondents and the United States,
this Court’s precedents do not show that PASPA’s anti-authorization
provision is constitutional.  South Carolina v. Baker, 485 U. S. 505; 
Reno v. Condon, 528 U. S. 141; Hodel v. Virginia Surface Mining & 
Reclamation Assn., Inc., 452 U. S. 264; FERC v. Mississippi, 456 
U. S. 742, distinguished. Pp. 19–21.

(d) Nor does the anti-authorization provision constitute a valid
preemption provision. To preempt state law, it must satisfy two re-
quirements. It must represent the exercise of a power conferred on 
Congress by the Constitution.  And, since the Constitution “confers 
upon Congress the power to regulate individuals, not States,” New 
York, supra, at 177, it must be best read as one that regulates private 
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actors.  There is no way that the PASPA anti-authorization provision
can be understood as a regulation of private actors.  It does not confer 
any federal rights on private actors interested in conducting sports
gambling operations or impose any federal restrictions on private ac-
tors.  Pp. 21–24. 

3. PASPA’s provision prohibiting state “licens[ing]” of sports 
gambling schemes also violates the anticommandeering rule. It is-
sues a direct order to the state legislature and suffers from the same
defect as the prohibition of state authorization.  Thus, this Court 
need not decide whether New Jersey’s 2014 law violates PASPA’s anti-
licensing provision.  Pp. 24–25. 

4. No provision of PASPA is severable from the provisions direct-
ly at issue.  Pp. 26–30.

(a) Section 3702(1)’s provisions prohibiting States from “op-
erat[ing],” “sponsor[ing],” or “promot[ing]” sports gambling schemes 
cannot be severed.  Striking the state authorization and licensing 
provisions while leaving the state operation provision standing would 
result in a scheme sharply different from what Congress contemplat-
ed when PASPA was enacted. For example, had Congress known 
that States would be free to authorize sports gambling in privately
owned casinos, it is unlikely that it would have wanted to prevent
States from operating sports lotteries.  Nor is it likely that Congress
would have wanted to prohibit such an ill-defined category of state
conduct as sponsorship or promotion. Pp. 26–27.

(b) Congress would not want to sever the PASPA provisions 
that prohibit a private actor from “sponsor[ing],” “operat[ing],” or 
“promot[ing]” sports gambling schemes “pursuant to” state law. 
§3702(2).  PASPA’s enforcement scheme makes clear that §3702(1)
and §3702(2) were meant to operate together.  That scheme—suited 
for challenging state authorization or licensing or a small number of
private operations—would break down if a State broadly decriminal-
ized sports gambling.  Pp. 27–29. 

(c) PASPA’s provisions prohibiting the “advertis[ing]” of sports
gambling are also not severable.  See §§3702(1)–(2).  If they were al-
lowed to stand, federal law would forbid the advertising of an activity 
that is legal under both federal and state law—something that Con-
gress has rarely done.  Pp. 29–30. 

 832 F. 3d 389, reversed. 

ALITO, J., delivered the opinion of the Court, in which ROBERTS, C. J., 
and KENNEDY, THOMAS, KAGAN, and GORSUCH, JJ., joined, and in which 
BREYER, J., joined as to all but Part VI–B.  THOMAS, J., filed a concur-
ring opinion. BREYER, J., filed an opinion concurring in part and dis-
senting in part. GINSBURG, J., filed a dissenting opinion, in which SO-

TOMAYOR, J., joined, and in which BREYER, J., joined in part. 
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notify the Reporter of Decisions, Supreme Court of the United States, Wash
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SUPREME COURT OF THE UNITED STATES 

Nos. 16–476 and 16–477 

PHILIP D. MURPHY, GOVERNOR OF NEW 
JERSEY, ET AL., PETITIONERS 

16–476 v. 
NATIONAL COLLEGIATE ATHLETIC 

ASSOCIATION, ET AL. 

NEW JERSEY THOROUGHBRED HORSEMEN’S 
ASSOCIATION, INC., PETITIONER 

16–477 v. 
NATIONAL COLLEGIATE ATHLETIC 

ASSOCIATION, ET AL. 

ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE THIRD CIRCUIT 

[May 14, 2018] 

JUSTICE ALITO delivered the opinion of the Court. 
The State of New Jersey wants to legalize sports gam

bling at casinos and horseracing tracks, but a federal law, 
the Professional and Amateur Sports Protection Act,
generally makes it unlawful for a State to “authorize”
sports gambling schemes.  28 U. S. C. §3702(1).  We must 
decide whether this provision is compatible with the sys
tem of “dual sovereignty” embodied in the Constitution. 

I 
A 

Americans have never been of one mind about gambling, 
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and attitudes have swung back and forth.  By the end of
the 19th century, gambling was largely banned through
out the country,1 but beginning in the 1920s and 1930s, 
laws prohibiting gambling were gradually loosened. 

New Jersey’s experience is illustrative. In 1897, New 
Jersey adopted a constitutional amendment that barred 
all gambling in the State.2  But during the Depression, the
State permitted parimutuel betting on horse races as a 
way of increasing state revenue,3 and in 1953, churches 
and other nonprofit organizations were allowed to host
bingo games.4  In 1970, New Jersey became the third 
State to run a state lottery,5 and within five years, 10
other States followed suit.6 

By the 1960s, Atlantic City, “once the most fashionable
resort of the Atlantic Coast,” had fallen on hard times,7 

and casino gambling came to be seen as a way to revitalize 
the city.8  In 1974, a referendum on statewide legalization 
failed,9 but two years later, voters approved a narrower
measure allowing casino gambling in Atlantic City alone.10 

At that time, Nevada was the only other State with legal 

—————— 
1 See Nat. Gambling Impact Study Comm’n, Final Report, p. 2–1 

(1999) (Final Report); S. Durham & K. Hashimoto, The History of 
Gambling in America 34–35 (2010). 

2 See Atlantic City Racing Assn. v. Attorney General, 98 N. J. 535, 
539–541, 489 A. 2d 165, 167–168 (1985). 

3 See Note, The Casino Act: Gambling’s Past and the Casino Act’s 
Future, 10 Rutgers-Camden L. J. 279, 287 (1979) (The Casino Act). 

4 Id., at 288; see also N. J. Const., Art. 4, §7, ¶2(A); Bingo Licensing
Law, N. J. Stat. Ann. §5:8–24 et seq. (West 2012). 

5 See State Lottery Law, N. J. Stat. Ann. §5:9–1 et seq.; The Casino 
Act, at 288; N. J. Const., Art. 4, §7, ¶2(C); Final Report, at 2–1. 

6 Id., at 2–1. 
7 T. White, The Making of the President 1964, p. 275 (1965). 
8 See D. Clary, Gangsters to Governors 152–153 (2017) (Clary). 
9 See The Casino Act, at 289. 
10 See ibid.; N. J. Const., Art. 4, §7, ¶2(D). 

http:alone.10
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casinos,11 and thus for a while the Atlantic City casinos
had an east coast monopoly.  “With 60 million people
living within a one-tank car trip away,” Atlantic City 
became “the most popular tourist destination in the United
States.”12  But that favorable situation eventually came 
to an end. 

With the enactment of the Indian Gaming Regulatory
Act in 1988, 25 U. S. C. §2701 et seq., casinos opened on
Indian land throughout the country.  Some were located 
within driving distance of Atlantic City,13 and nearby
States (and many others) legalized casino gambling.14  But 
Nevada remained the only state venue for legal sports
gambling in casinos, and sports gambling is immensely 
popular.15

 Sports gambling, however, has long had strong opposi
tion. Opponents argue that it is particularly addictive and 
especially attractive to young people with a strong interest 
in sports,16 and in the past gamblers corrupted and seri
ously damaged the reputation of professional and amateur 
sports.17  Apprehensive about the potential effects of 

—————— 
11 Clary 146. 
12 Id., at 146, 158. 
13 Id., at 208–210. 
14 Casinos now operate in New York, Pennsylvania, Delaware, and 

Maryland. See American Gaming Assn., 2016 State of the States, p. 8, 
online at https://www.americangaming.org/sites/default/files/2016%20 
State%20of%20the%20States_FINAL.pdf (all Internet materials as last 
visited May 4, 2018). 

15 See, e.g., Brief for American Gaming Assn. as Amicus Curiae 1–2. 
16 See, e.g., Final Report, at 3–10; B. Bradley, The Professional and 

Amateur Sports Protection Act—Policy Concerns Behind Senate Bill 
474, 2 Seton Hall J. Sport L. 5, 7 (1992); Brief for Stop Predatory
Gambling et al. as Amici Curiae 22–23. 

17 For example, in 1919, professional gamblers are said to have paid 
members of the Chicago White Sox to throw the World Series, an
episode that was thought to have threatened baseball’s status as the 
Nation’s pastime.  See E. Asinof, Eight Men Out: The Black Sox and 

https://www.americangaming.org/sites/default/files/2016%20
http:sports.17
http:popular.15
http:gambling.14
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sports gambling, professional sports leagues and the
National Collegiate Athletic Association (NCAA) long 
opposed legalization.18 

B 
By the 1990s, there were signs that the trend that had 

brought about the legalization of many other forms of 
gambling might extend to sports gambling,19 and this 
sparked federal efforts to stem the tide.  Opponents of
sports gambling turned to the legislation now before us,
the Professional and Amateur Sports Protection Act
(PASPA). 28 U. S. C. §3701 et seq. PASPA’s proponents
argued that it would protect young people, and one of the
bill’s sponsors, Senator Bill Bradley of New Jersey, a 
former college and professional basketball star, stressed 
that the law was needed to safeguard the integrity of 
sports.20  The Department of Justice opposed the bill,21 but 
it was passed and signed into law.

PASPA’s most important provision, part of which is
directly at issue in these cases, makes it “unlawful” for a
State or any of its subdivisions22 “to sponsor, operate, 

—————— 

the 1919 World Series 5, 198–199 (1963).  And in the early 1950s, the 
Nation was shocked when several college basketball players were 
convicted for shaving points.  S. Cohen, The Game They Played 183– 
238 (1977).  This scandal is said to have nearly killed college basket
ball.  See generally C. Rosen, Scandals of ’51: How the Gamblers
Almost Killed College Basketball (1978). 

18 See Professional and Amateur Sports Protection, S. Rep. No. 102–
248, p. 8 (1991); Hearing before the Subcommittee on Patents, Copy
rights and Trademarks of the Senate Committee on the Judiciary, 102d 
Cong., 1st Sess., 21, 39, 46–47, 59–60, 227 (1991) (S. Hrg. 102–499)
(statements by representatives of major sports leagues opposing sports
gambling). 

19 S. Rep. No. 102–248, at 5. 
20 S. Hrg. 102–499, at 10–14. 
21 App. to Pet. for Cert. in No. 16–476, p. 225a. 
22 The statute applies to any “governmental entity,” which is defined 

http:sports.20
http:legalization.18
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advertise, promote, license, or authorize by law or compact 
. . . a lottery, sweepstakes, or other betting, gambling, or 
wagering scheme based . . . on” competitive sporting 
events. §3702(1).  In parallel, §3702(2) makes it “unlaw
ful” for “a person to sponsor, operate, advertise, or pro
mote” those same gambling schemes23—but only if this is
done “pursuant to the law or compact of a governmental 
entity.”  PASPA does not make sports gambling a federal
crime (and thus was not anticipated to impose a signifi
cant law enforcement burden on the Federal Govern
ment).24  Instead, PASPA allows the Attorney General, as 
well as professional and amateur sports organizations, to 
bring civil actions to enjoin violations. §3703.

At the time of PASPA’s adoption, a few jurisdictions 
allowed some form of sports gambling.  In Nevada, sports
gambling was legal in casinos,25 and three States hosted 
sports lotteries or allowed sports pools.26  PASPA contains 
“grandfather” provisions allowing these activities to con
tinue. §3704(a)(1)–(2). Another provision gave New Jer
sey the option of legalizing sports gambling in Atlantic 
City—provided that it did so within one year of the law’s 

—————— 

as “a State, a political subdivision of a State, or an entity or organiza
tion . . . that has governmental authority within the territorial bounda
ries of the United States.”  28 U. S. C. §3701(2). 

23 PASPA does not define the term “scheme.”  The United States has 
not offered a definition of the term but suggests that it encompasses
only those forms of gambling having some unspecified degree of organi
zation or structure. See Brief for United States as Amicus Curiae 28– 
29. For convenience, we will use the term “sports gambling” to refer to 
whatever forms of sports gambling fall within PASPA’s reach. 

24 The Congressional Budget Office estimated that PASPA would not 
require the appropriation of any federal funds.  S. Rep. No. 102–248, at 
10. 

25 Ibid. 
26 Ibid.; 138 Cong. Rec. 12973. 

http:pools.26
http:ment).24
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effective date. §3704(a)(3).27 

New Jersey did not take advantage of this special op
tion, but by 2011, with Atlantic City facing stiff competi
tion, the State had a change of heart. New Jersey voters
approved an amendment to the State Constitution making 
it lawful for the legislature to authorize sports gambling,
Art. IV, §7, ¶2(D), (F), and in 2012 the legislature enacted 
a law doing just that, 2011 N. J. Laws p. 1723 (2012 Act).

The 2012 Act quickly came under attack. The major
professional sports leagues and the NCAA brought an 
action in federal court against the New Jersey Governor
and other state officials (hereinafter New Jersey), seeking 
to enjoin the new law on the ground that it violated 
PASPA. In response, the State argued, among other 
things, that PASPA unconstitutionally infringed the 
State’s sovereign authority to end its sports gambling ban. 
See National Collegiate Athletic Assn. v. Christie, 926 
F. Supp. 2d 551, 561 (NJ 2013). 

In making this argument, the State relied primarily on 
two cases, New York v. United States, 505 U. S. 144 
(1992), and Printz v. United States, 521 U. S. 898 (1997), 
in which we struck down federal laws based on what has 
been dubbed the “anticommandeering” principle. In New 
York, we held that a federal law unconstitutionally or
dered the State to regulate in accordance with federal
standards, and in Printz, we found that another federal 
statute unconstitutionally compelled state officers to
enforce federal law. 

Relying on these cases, New Jersey argued that PASPA 
is similarly flawed because it regulates a State’s exercise 

—————— 
27 Although this provision did not specifically mention New Jersey or

Atlantic City, its requirements—permitting legalization only “in a
municipality” with an uninterrupted 10-year history of legal casino 
gaming—did not fit anyplace else. 

http:3704(a)(3).27
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of its lawmaking power by prohibiting it from modifying or 
repealing its laws prohibiting sports gambling. See Na-
tional Collegiate Athletic Assn. v. Christie, 926 
F. Supp. 2d, at 561–562. The plaintiffs countered that
PASPA is critically different from the commandeering
cases because it does not command the States to take any 
affirmative act. Id., at 562.  Without an affirmative fed
eral command to do something, the plaintiffs insisted, there
can be no claim of commandeering.  Ibid. 

The District Court found no anticommandeering viola
tion, id., at 569–573, and a divided panel of the Third 
Circuit affirmed, National Collegiate Athletic Assn. v. 
Christie, 730 F. 3d 208 (2013) (Christie I ).  The panel 
thought it significant that PASPA does not impose any 
affirmative command. Id., at 231.  In the words of the 
panel, “PASPA does not require or coerce the states to lift 
a finger.” Ibid. (emphasis deleted). The panel recognized
that an affirmative command (for example, “Do not re
peal”) can often be phrased as a prohibition (“Repeal is
prohibited”), but the panel did not interpret PASPA as
prohibiting the repeal of laws outlawing sports gambling. 
Id., at 232. A repeal, it thought, would not amount to
“authoriz[ation]” and thus would fall outside the scope of
§3702(1). “[T]he lack of an affirmative prohibition of an
activity,” the panel wrote, “does not mean it is affirmatively 
authorized by law.  The right to do that which is not 
prohibited derives not from the authority of the state but 
from the inherent rights of the people.” Id., at 232 (em
phasis deleted). 

New Jersey filed a petition for a writ of certiorari, rais
ing the anticommandeering issue.  Opposing certiorari, 
the United States told this Court that PASPA does not 
require New Jersey “to leave in place the state-law prohi
bitions against sports gambling that it had chosen to
adopt prior to PASPA’s enactment.  To the contrary, New 
Jersey is free to repeal those prohibitions in whole or in 
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part.” Brief for United States in Opposition in Christie v. 
National Collegiate Athletic Assn., O. T. 2013, No. 13–967 
etc., p. 11.  See also Brief for Respondents in Opposition in 
No. 13–967 etc., p. 23 (“Nothing in that unambiguous
language compels states to prohibit or maintain any exist
ing prohibition on sports gambling”).  We denied review. 
Christie v. National Collegiate Athletic Assn., 573 U. S. ___ 
(2014).

Picking up on the suggestion that a partial repeal would 
be allowed, the New Jersey Legislature enacted the law 
now before us. 2014 N. J. Laws p. 602 (2014 Act).  The 
2014 Act declares that it is not to be interpreted as caus
ing the State to authorize, license, sponsor, operate, adver
tise, or promote sports gambling. Ibid.  Instead, it is  
framed as a repealer.  Specifically, it repeals the provi
sions of state law prohibiting sports gambling insofar as
they concerned the “placement and acceptance of wagers”
on sporting events by persons 21 years of age or older at a
horseracing track or a casino or gambling house in Atlan
tic City. Ibid. The new law also specified that the repeal
was effective only as to wagers on sporting events not 
involving a New Jersey college team or a collegiate event 
taking place in the State. Ibid. 

Predictably, the same plaintiffs promptly commenced a 
new action in federal court. They won in the District
Court, National Collegiate Athletic Assn. v. Christie, 61 
F. Supp. 3d 488 (NJ 2014), and the case was eventually 
heard by the Third Circuit sitting en banc.  The en banc 
court affirmed, finding that the new law, no less than the 
old one, violated PASPA by “author[izing]” sports gam
bling. National Collegiate Athletic Assn. v. Governor of 
N. J., 832 F. 3d 389 (2016) (case below).  The court was 
unmoved by the New Jersey Legislature’s “artful[]” at
tempt to frame the 2014 Act as a repealer.  Id., at 397. 
Looking at what the law “actually does,” the court con
cluded that it constitutes an authorization because it 
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“selectively remove[s] a prohibition on sports wagering in
a manner that permissively channels wagering activity to 
particular locations or operators.” Id., at 397, 401. The 
court disavowed some of the reasoning in the Christie I 
opinion, finding its discussion of “the relationship between 
a ‘repeal’ and an ‘authorization’ to have been too facile.” 
832 F. 3d, at 401.  But the court declined to say whether a 
repeal that was more complete than the 2014 Act would 
still amount to an authorization. The court observed that 
a partial repeal that allowed only “de minimis wagers
between friends and family would not have nearly the type
of authorizing effect” that it found in the 2014 Act, and it
added: “We need not . . . articulate a line whereby a partial
repeal of a sports wagering ban amounts to an authoriza
tion under PASPA, if indeed such a line could be drawn.” 
Id., at 402 (emphasis added). 

Having found that the 2014 Act violates PASPA’s prohi
bition of state authorization of sports gambling schemes,
the court went on to hold that this prohibition does not
contravene the anticommandeering principle because it 
“does not command states to take affirmative actions.” 
Id., at 401. 

We granted review to decide the important constitutional
question presented by these cases, sub nom. Christie v. 
National Collegiate Athletic Assn., 582 U. S. ___ (2017). 

II 
Before considering the constitutionality of the PASPA

provision prohibiting States from “author[izing]” sports
gambling, we first examine its meaning.  The parties
advance dueling interpretations, and this dispute has an
important bearing on the constitutional issue that we 
must decide.  Neither respondents nor the United States, 
appearing as an amicus in support of respondents, con
tends that the provision at issue would be constitutional if 
petitioners’ interpretation is correct.  Indeed, the United 
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States expressly concedes that the provision is unconstitu
tional if it means what petitioners claim.  Brief for United 
States 8, 19. 

A 
Petitioners argue that the anti-authorization provision

requires States to maintain their existing laws against 
sports gambling without alteration. One of the accepted
meanings of the term “authorize,” they point out, is “per
mit.” Brief for Petitioners in No. 16–476, p. 42 (citing 
Black’s Law Dictionary 133 (6th ed. 1990); Webster’s 
Third New International Dictionary 146 (1992)).  They
therefore contend that any state law that has the effect of
permitting sports gambling, including a law totally or 
partially repealing a prior prohibition, amounts to an 
authorization. Brief for Petitioners in No. 16–476, at 42. 

Respondents interpret the provision more narrowly.
They claim that the primary definition of “authorize” 
requires affirmative action.  Brief for Respondents 39.  To 
authorize, they maintain, means “ ‘[t]o empower; to give a
right or authority to act; to endow with authority.’ ”  Ibid. 
(quoting Black’s Law Dictionary, at 133).  And this, they
say, is precisely what the 2014 Act does: It empowers a 
defined group of entities, and it endows them with the
authority to conduct sports gambling operations. 

Respondents do not take the position that PASPA bans
all modifications of old laws against sports gambling, Brief 
for Respondents 20, but just how far they think a modifi
cation could go is not clear.  They write that a State “can 
also repeal or enhance [laws prohibiting sports gambling] 
without running afoul of PASPA” but that it “cannot ‘par
tially repeal’ a general prohibition for only one or two 
preferred providers, or only as to sports-gambling schemes
conducted by the state.”  Ibid. Later in their brief, they 
elaborate on this point: 

“If, for example, a state had an existing felony prohi
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bition on all lotteries, it could maintain the law, it 
could repeal the law, it could downgrade the crime to 
a misdemeanor or increase the penalty . . . .  But if the 
state modified its law, whether through a new author
ization or through an amendment partially repealing 
the existing prohibition, to authorize the state to con
duct a sports lottery, that modified law would be 
preempted.” Id., at 31. 

The United States makes a similar argument.  PASPA, 
it contends, does not prohibit a State from enacting a 
complete repeal because “one would not ordinarily say 
that private conduct is ‘authorized by law’ simply because 
the government has not prohibited it.” Brief for United 
States 17. But the United States claims that “[t]he 2014
Act’s selective and conditional permission to engage in 
conduct that is generally prohibited certainly qualifies” as
an authorization. Ibid.  The United States does not argue
that PASPA outlaws all partial repeals, but it does not set 
out any clear rule for distinguishing between partial re
peals that constitute the “authorization” of sports gam
bling and those that are permissible.  The most that it is 
willing to say is that a State could “eliminat[e] prohibi
tions on sports gambling involving wagers by adults or
wagers below a certain dollar threshold.”  Id., at 29. 

B 
In our view, petitioners’ interpretation is correct: When

a State completely or partially repeals old laws banning 
sports gambling, it “authorize[s]” that activity.  This is 
clear when the state-law landscape at the time of PASPA’s
enactment is taken into account. At that time, all forms of 
sports gambling were illegal in the great majority of
States, and in that context, the competing definitions 
offered by the parties lead to the same conclusion.  The 
repeal of a state law banning sports gambling not only 
“permits” sports gambling (petitioners’ favored definition); 
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it also gives those now free to conduct a sports betting
operation the “right or authority to act”; it “empowers”
them (respondents’ and the United States’s definition).

The concept of state “authorization” makes sense only 
against a backdrop of prohibition or regulation.  A State is 
not regarded as authorizing everything that it does not 
prohibit or regulate.  No one would use the term in that 
way. For example, no one would say that a State “author
izes” its residents to brush their teeth or eat apples or sing
in the shower.  We commonly speak of state authoriza- 
tion only if the activity in question would otherwise be 
restricted.28 

The United States counters that, even if the term “au
thorize,” standing alone, is interpreted as petitioners
claim, PASPA contains additional language that precludes
that reading.  The provision at issue refers to “author
iz[ation] by law,” §3702(1) (emphasis added), and the 
parallel provision governing private conduct, §3702(2),
applies to conduct done “pursuant to the law . . . of a gov
ernmental entity.” The United States maintains that one 
“would not naturally describe a person conducting a 
sports-gambling operation that is merely left unregulated 
as acting ‘pursuant to’ state law.” Brief for United States 
18. But one might well say exactly that if the person 
previously was prohibited from engaging in the activity.
(“Now that the State has legalized the sale of marijuana,
Joe is able to sell the drug pursuant to state law.”) 

The United States also claims to find support for its
interpretation in the fact that the authorization ban ap- 

—————— 
28 See, e.g., A. McCullum, Vermont’s legal recreational marijuana law: 

What you should know, USA Today Network (Jan. 23, 2018), online at
https://www.usatoday.com/story/news/nation-now/2018/01 /23 /vermont
legal-marijuana-law-what-know/1056869001/ (“Vermont . . . bec[ame]
the first [State] in the country to authorize the recreational use of 
[marijuana] by an act of a state legislature.” (emphasis added)). 

https://www.usatoday.com/story/news/nation-now/2018/01/23/vermont
http:restricted.28
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plies to all “governmental entities.”  It is implausible, the
United States submits, to think that Congress “commanded
every county, district, and municipality in the Nation to 
prohibit sports betting.” Ibid.  But in making this argu
ment, the United States again ignores the legal landscape
at the time of PASPA’s enactment. At that time, sports 
gambling was generally prohibited by state law, and
therefore a State’s political subdivisions were powerless to
legalize the activity. But what if a State enacted a law 
enabling, but not requiring, one or more of its subdivisions
to decide whether to authorize sports gambling?  Such 
a state law would not itself authorize sports gambling. 
The ban on legalization at the local level addresses this
problem.

The interpretation adopted by the Third Circuit and
advocated by respondents and the United States not only
ignores the situation that Congress faced when it enacted 
PASPA but also leads to results that Congress is most
unlikely to have wanted. This is illustrated by the im
plausible conclusions that all of those favoring alternative 
interpretations have been forced to reach about the extent
to which the provision permits the repeal of laws banning 
sports gambling. 

The Third Circuit could not say which, if any, partial
repeals are allowed. 832 F. 3d, at 402.  Respondents and
the United States tell us that the PASPA ban on state 
authorization allows complete repeals, but beyond that
they identify no clear line. It is improbable that Congress
meant to enact such a nebulous regime. 

C 
The respondents and United States argue that even if 

there is some doubt about the correctness of their inter
pretation of the anti-authorization provision, that inter
pretation should be adopted in order to avoid any anti-
commandeering problem that would arise if the provision 
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were construed to require States to maintain their laws 
prohibiting sports gambling. Brief for Respondents 38;
Brief for United States 19.  They invoke the canon of 
interpretation that a statute should not be held to be
unconstitutional if there is any reasonable interpretation 
that can save it.  See Jennings v. Rodriguez, 583 U. S. ___, 
___ (2018) (slip op., at 12).  The plausibility of the alterna
tive interpretations is debatable, but even if the law could 
be interpreted as respondents and the United States
suggest, it would still violate the anticommandeering 
principle, as we now explain. 

III
 
A 


The anticommandeering doctrine may sound arcane, but 
it is simply the expression of a fundamental structural 
decision incorporated into the Constitution, i.e., the deci
sion to withhold from Congress the power to issue orders
directly to the States. When the original States declared 
their independence, they claimed the powers inherent in 
sovereignty—in the words of the Declaration of Independ
ence, the authority “to do all . . . Acts and Things which 
Independent States may of right do.”  ¶32. The Constitu
tion limited but did not abolish the sovereign powers of the
States, which retained “a residuary and inviolable sover
eignty.” The Federalist No. 39, p. 245 (C. Rossiter ed. 
1961). Thus, both the Federal Government and the States 
wield sovereign powers, and that is why our system of
government is said to be one of “dual sovereignty.”  Greg- 
ory v. Ashcroft, 501 U. S. 452, 457 (1991).

The Constitution limits state sovereignty in several 
ways. It directly prohibits the States from exercising some
attributes of sovereignty.  See, e.g., Art. I, §10.  Some  
grants of power to the Federal Government have been held 
to impose implicit restrictions on the States.  See, e.g., 
Department of Revenue of Ky. v. Davis, 553 U. S. 328 
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(2008); American Ins. Assn. v. Garamendi, 539 U. S. 396 
(2003). And the Constitution indirectly restricts the
States by granting certain legislative powers to Congress, 
see Art. I, §8, while providing in the Supremacy Clause
that federal law is the “supreme Law of the Land . . . any
Thing in the Constitution or Laws of any State to the
Contrary notwithstanding,” Art. VI, cl. 2.  This means that 
when federal and state law conflict, federal law prevails
and state law is preempted.

The legislative powers granted to Congress are sizable, 
but they are not unlimited. The Constitution confers on 
Congress not plenary legislative power but only certain
enumerated powers. Therefore, all other legislative power 
is reserved for the States, as the Tenth Amendment con
firms. And conspicuously absent from the list of powers
given to Congress is the power to issue direct orders to the 
governments of the States. The anticommandeering doc
trine simply represents the recognition of this limit on
congressional authority.

Although the anticommandeering principle is simple
and basic, it did not emerge in our cases until relatively 
recently, when Congress attempted in a few isolated in
stances to extend its authority in unprecedented ways.
The pioneering case was New York v. United States, 505 
U. S. 144 (1992), which concerned a federal law that re
quired a State, under certain circumstances, either to 
“take title” to low-level radioactive waste or to “regulat[e]
according to the instructions of Congress.”  Id., at 175. In 
enacting this provision, Congress issued orders to either
the legislative or executive branch of state government
(depending on the branch authorized by state law to take
the actions demanded). Either way, the Court held, the 
provision was unconstitutional because “the Constitution
does not empower Congress to subject state governments 
to this type of instruction.” Id., at 176. 

Justice O’Connor’s opinion for the Court traced this rule 
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to the basic structure of government established under the 
Constitution. The Constitution, she noted, “confers upon
Congress the power to regulate individuals, not States.” 
Id., at 166. In this respect, the Constitution represented a 
sharp break from the Articles of Confederation.  “Under 
the Articles of Confederation, Congress lacked the author
ity in most respects to govern the people directly.” Id., at 
163. Instead, Congress was limited to acting “ ‘only upon 
the States.’ ”  Id., at 162 (quoting Lane County v. Oregon, 7 
Wall. 71, 76 (1869)).  Alexander Hamilton, among others, 
saw this as “ ‘[t]he great and radical vice in . . . the existing
Confederation.’ ” 505 U. S., at 163 (quoting The Federalist 
No. 15, at 108).  The Constitutional Convention considered 
plans that would have preserved this basic structure, but 
it rejected them in favor of a plan under which “Congress
would exercise its legislative authority directly over indi
viduals rather than over States.” 505 U. S., at 165. 

As to what this structure means with regard to Con
gress’s authority to control state legislatures, New York 
was clear and emphatic.  The opinion recalled that “no 
Member of the Court ha[d] ever suggested” that even “a 
particularly strong federal interest” “would enable Con
gress to command a state government to enact state regu
lation.” Id., at 178 (emphasis in original). “We have 
always understood that even where Congress has the 
authority under the Constitution to pass laws requiring or
prohibiting certain acts, it lacks the power directly to
compel the States to require or prohibit those acts.”  Id., at 
166. “Congress may not simply ‘commandee[r] the legisla
tive processes of the States by directly compelling them to
enact and enforce a federal regulatory program.’ ” Id., at 
161 (quoting Hodel v. Virginia Surface Mining & Recla-
mation Assn., Inc., 452 U. S. 264, 288 (1981)).  “Where a 
federal interest is sufficiently strong to cause Congress to
legislate, it must do so directly; it may not conscript state 
governments as its agents.” 505 U. S., at 178. 
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 Five years after New York, the Court applied the same
principles to a federal statute requiring state and local law 
enforcement officers to perform background checks and 
related tasks in connection with applications for handgun
licenses. Printz, 521 U. S. 898. Holding this provision
unconstitutional, the Court put the point succinctly: “The
Federal Government” may not “command the States’ 
officers, or those of their political subdivisions, to adminis
ter or enforce a federal regulatory program.” Id., at 935. 
This rule applies, Printz held, not only to state officers
with policymaking responsibility but also to those as
signed more mundane tasks.  Id., at 929–930. 

B 
Our opinions in New York and Printz explained why 

adherence to the anticommandeering principle is im
portant. Without attempting a complete survey, we men
tion several reasons that are significant here.

First, the rule serves as “one of the Constitution’s struc
tural protections of liberty.”  Printz, supra, at 921.  “The 
Constitution does not protect the sovereignty of States for 
the benefit of the States or state governments as abstract 
political entities.”  New York, supra, at 181. “To the con
trary, the Constitution divides authority between federal
and state governments for the protection of individuals.” 
Ibid.  “ ‘[A] healthy balance of power between the States
and the Federal Government [reduces] the risk of tyranny 
and abuse from either front.’ ” Id., at 181–182 (quoting 
Gregory, 501 U. S., at 458). 

Second, the anticommandeering rule promotes political 
accountability. When Congress itself regulates, the re
sponsibility for the benefits and burdens of the regulation 
is apparent. Voters who like or dislike the effects of the 
regulation know who to credit or blame.  By contrast, if a
State imposes regulations only because it has been com
manded to do so by Congress, responsibility is blurred. 
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See New York, supra, at 168–169; Printz, supra, at 929– 
930. 

Third, the anticommandeering principle prevents Con
gress from shifting the costs of regulation to the States.  If 
Congress enacts a law and requires enforcement by the
Executive Branch, it must appropriate the funds needed to 
administer the program. It is pressured to weigh the 
expected benefits of the program against its costs.  But if 
Congress can compel the States to enact and enforce its 
program, Congress need not engage in any such analysis. 
See, e.g., E. Young, Two Cheers for Process Federalism, 46 
Vill. L. Rev. 1349, 1360–1361 (2001). 

IV 

A 


The PASPA provision at issue here—prohibiting state
authorization of sports gambling—violates the anticom
mandeering rule. That provision unequivocally dictates
what a state legislature may and may not do.  And this is 
true under either our interpretation or that advocated by
respondents and the United States.  In either event, state 
legislatures are put under the direct control of Congress.
It is as if federal officers were installed in state legislative 
chambers and were armed with the authority to stop 
legislators from voting on any offending proposals.  A more 
direct affront to state sovereignty is not easy to imagine.

Neither respondents nor the United States contends
that Congress can compel a State to enact legislation, but 
they say that prohibiting a State from enacting new laws
is another matter. See Brief for Respondents 19; Brief for 
United States 12.  Noting that the laws challenged in New 
York and Printz “told states what they must do instead of 
what they must not do,” respondents contend that com
mandeering occurs “only when Congress goes beyond
precluding state action and affirmatively commands it.” 
Brief for Respondents 19 (emphasis deleted). 
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This distinction is empty.  It was a matter of happen
stance that the laws challenged in New York and Printz 
commanded “affirmative” action as opposed to imposing a
prohibition.  The basic principle—that Congress cannot 
issue direct orders to state legislatures—applies in either 
event. 

Here is an illustration.  PASPA includes an exemption
for States that permitted sports betting at the time of 
enactment, §3704, but suppose Congress did not adopt
such an exemption. Suppose Congress ordered States
with legalized sports betting to take the affirmative step of
criminalizing that activity and ordered the remaining
States to retain their laws prohibiting sports betting.
There is no good reason why the former would intrude
more deeply on state sovereignty than the latter. 

B 
Respondents and the United States claim that prior 

decisions of this Court show that PASPA’s anti-
authorization provision is constitutional, but they misread 
those cases. In none of them did we uphold the constitu
tionality of a federal statute that commanded state legis
latures to enact or refrain from enacting state law. 

In South Carolina v. Baker, 485 U. S. 505 (1988), the 
federal law simply altered the federal tax treatment of
private investments. Specifically, it removed the federal
tax exemption for interest earned on state and local bonds 
unless they were issued in registered rather than bearer 
form. This law did not order the States to enact or main
tain any existing laws. Rather, it simply had the indirect
effect of pressuring States to increase the rate paid on 
their bearer bonds in order to make them competitive with
other bonds paying taxable interest. 

In any event, even if we assume that removal of the tax 
exemption was tantamount to an outright prohibition of 
the issuance of bearer bonds, see id., at 511, the law would 
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simply treat state bonds the same as private bonds.  The 
anticommandeering doctrine does not apply when Con
gress evenhandedly regulates an activity in which both
States and private actors engage. 

That principle formed the basis for the Court’s decision 
in Reno v. Condon, 528 U. S. 141 (2000), which concerned 
a federal law restricting the disclosure and dissemination 
of personal information provided in applications for driv
er’s licenses.  The law applied equally to state and private 
actors. It did not regulate the States’ sovereign authority 
to “regulate their own citizens.”  Id., at 151. 

In Hodel, 452 U. S., at 289, the federal law, which in
volved what has been called “cooperative federalism,” by 
no means commandeered the state legislative process.
Congress enacted a statute that comprehensively regulated
surface coal mining and offered States the choice of 
“either implement[ing]” the federal program “or else 
yield[ing] to a federally administered regulatory program.” 
Ibid.  Thus, the federal law allowed but did not require the 
States to implement a federal program.  “States [were] not
compelled to enforce the [federal] standards, to expend
any state funds, or to participate in the federal regulatory
program in any manner whatsoever.”  Id., at 288. If a 
State did not “wish” to bear the burden of regulation, the 
“full regulatory burden [would] be borne by the Federal 
Government.” Ibid.
 Finally, in FERC v. Mississippi, 456 U. S. 742 (1982),
the federal law in question issued no command to a state 
legislature. Enacted to restrain the consumption of oil 
and natural gas, the federal law directed state utility 
regulatory commissions to consider, but not necessarily to 
adopt, federal “ ‘rate design’ and regulatory standards.” 
Id., at 746.  The Court held that this modest requirement 
did not infringe the States’ sovereign powers, but the 
Court warned that it had “never . . . sanctioned explicitly a 
federal command to the States to promulgate and enforce 
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laws and regulations.”  Id., at 761–762.  FERC was decided 
well before our decisions in New York and Printz, and 
PASPA, unlike the law in FERC, does far more than re
quire States to consider Congress’s preference that the
legalization of sports gambling be halted.  See Printz, 521 
U. S., at 929 (distinguishing FERC ).

In sum, none of the prior decisions on which respond
ents and the United States rely involved federal laws that 
commandeered the state legislative process.  None con
cerned laws that directed the States either to enact or to 
refrain from enacting a regulation of the conduct of activi
ties occurring within their borders.  Therefore, none of 
these precedents supports the constitutionality of the 
PASPA provision at issue here. 

V 
Respondents and the United States defend the anti-

authorization prohibition on the ground that it constitutes 
a valid preemption provision, but it is no such thing. 
Preemption is based on the Supremacy Clause, and that 
Clause is not an independent grant of legislative power to
Congress. Instead, it simply provides “a rule of decision.” 
Armstrong v. Exceptional Child Center, Inc., 575 U. S. ___, 
___ (2015) (slip op., at 3).  It specifies that federal law is
supreme in case of a conflict with state law.  Therefore, in 
order for the PASPA provision to preempt state law, it 
must satisfy two requirements.  First, it must represent
the exercise of a power conferred on Congress by the Con
stitution; pointing to the Supremacy Clause will not do. 
Second, since the Constitution “confers upon Congress the
power to regulate individuals, not States,” New York, 505 
U. S., at 166, the PASPA provision at issue must be best
read as one that regulates private actors.

Our cases have identified three different types of
preemption—“conflict,” “express,” and “field,” see English 
v. General Elec. Co., 496 U. S. 72, 78–79 (1990)—but all of 



   
  

 

 

 

 

 
 
 

  

 
  

 

  

 

 

 

 
 

22 MURPHY v. NATIONAL COLLEGIATE ATHLETIC ASSN. 

Opinion of the Court 

them work in the same way: Congress enacts a law that
imposes restrictions or confers rights on private actors; a 
state law confers rights or imposes restrictions that con
flict with the federal law; and therefore the federal law 
takes precedence and the state law is preempted.   

This mechanism is shown most clearly in cases involv
ing “conflict preemption.”  A recent example is Mutual 
Pharmaceutical Co. v. Bartlett, 570 U. S. 472 (2013).  In 
that case, a federal law enacted under the Commerce 
Clause regulated manufacturers of generic drugs, prohib
iting them from altering either the composition or labeling 
approved by the Food and Drug Administration.  A State’s 
tort law, however, effectively required a manufacturer to
supplement the warnings included in the FDA-approved
label. Id., at 480–486.  We held that the state law was 
preempted because it imposed a duty that was incon
sistent—i.e., in conflict—with federal law.  Id., at 493. 

“Express preemption” operates in essentially the same
way, but this is often obscured by the language used by 
Congress in framing preemption provisions. The provision 
at issue in Morales v. Trans World Airlines, Inc., 504 U. S. 
374 (1992), is illustrative.  The Airline Deregulation Act of
1978 lifted prior federal regulations of airlines, and “[t]o
ensure that the States would not undo federal deregula
tion with regulation of their own,” id., at 378, the Act 
provided that “no State or political subdivision thereof . . . 
shall enact or enforce any law, rule, regulation, standard,
or other provision having the force and effect of law relat
ing to rates, routes, or services of any [covered] air car
rier.” 49 U. S. C. App. §1305(a)(1) (1988 ed.). 

This language might appear to operate directly on the
States, but it is a mistake to be confused by the way in 
which a preemption provision is phrased.  As we recently
explained, “we do not require Congress to employ a partic
ular linguistic formulation when preempting state law.” 
Coventry Health Care of Mo., Inc. v. Nevils, 581 U. S. ___, 
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___–___ (2017) (slip op., at 10–11).  And if we look beyond 
the phrasing employed in the Airline Deregulation Act’s
preemption provision, it is clear that this provision oper
ates just like any other federal law with preemptive effect. 
It confers on private entities (i.e., covered carriers) a fed
eral right to engage in certain conduct subject only to
certain (federal) constraints.

“Field preemption” operates in the same way. Field 
preemption occurs when federal law occupies a “field” of
regulation “so comprehensively that it has left no room for 
supplementary state legislation.” R. J. Reynolds Tobacco 
Co. v. Durham County, 479 U. S. 130, 140 (1986).  In 
describing field preemption, we have sometimes used the
same sort of shorthand employed by Congress in express
preemption provisions. See, e.g., Oneok, Inc. v. Learjet, 
Inc., 575 U. S. ___, ___ (2015) (slip op., at 2) (“Congress
has forbidden the State to take action in the field that the 
federal statute pre-empts”). But in substance, field 
preemption does not involve congressional commands to 
the States. Instead, like all other forms of preemption, it
concerns a clash between a constitutional exercise of 
Congress’s legislative power and conflicting state law.  See 
Crosby v. National Foreign Trade Council, 530 U. S. 363, 
372, n. 6 (2000). 

The Court’s decision in Arizona v. United States, 567 
U. S. 387 (2012), shows how this works.  Noting that 
federal statutes “provide a full set of standards governing 
alien registration,” we concluded that these laws “reflect[] 
a congressional decision to foreclose any state regulation 
in the area, even if it is parallel to federal standards.” Id., 
at 401. What this means is that the federal registration
provisions not only impose federal registration obligations
on aliens but also confer a federal right to be free from any 
other registration requirements.

In sum, regardless of the language sometimes used by 
Congress and this Court, every form of preemption is 
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based on a federal law that regulates the conduct of pri
vate actors, not the States. 

Once this is understood, it is clear that the PASPA 
provision prohibiting state authorization of sports gam
bling is not a preemption provision because there is no
way in which this provision can be understood as a regula
tion of private actors.  It certainly does not confer any
federal rights on private actors interested in conducting
sports gambling operations. (It does not give them a 
federal right to engage in sports gambling.)  Nor does it 
impose any federal restrictions on private actors.  If a 
private citizen or company started a sports gambling
operation, either with or without state authorization,
§3702(1) would not be violated and would not provide any
ground for a civil action by the Attorney General or any
other party. Thus, there is simply no way to understand
the provision prohibiting state authorization as anything 
other than a direct command to the States.  And that is 
exactly what the anticommandeering rule does not allow.

In so holding, we recognize that a closely related provi
sion of PASPA, §3702(2), does restrict private conduct, but
that is not the provision challenged by petitioners.  In Part 
VI–B–2, infra, we consider whether §3702(2) is severable 
from the provision directly at issue in these cases. 

VI 
Having concluded that §3702(1) violates the anti-

commandeering doctrine, we consider two additional 
questions: first, whether the decision below should be
affirmed on an alternative ground and, second, whether 
our decision regarding the anti-authorization provision
dooms the remainder of PASPA. 

A 
Respondents and the United States argue that, even if 

we disagree with the Third Circuit’s decision regarding 
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the constitutionality of the anti-authorization provision,
we should nevertheless affirm based on PASPA’s prohibi
tion of state “licens[ing]” of sports gambling.  Brief for 
Respondents 43, n. 10; Brief for United States 34–35. 
Although New Jersey’s 2014 Act does not expressly pro
vide for the licensing of sports gambling operations, re
spondents and the United States contend that the law 
effectively achieves that result because the only entities
that it authorizes to engage in that activity, i.e., casinos 
and racetracks, are already required to be licensed.  Ibid. 

We need not decide whether the 2014 Act violates 
PASPA’s prohibition of state “licens[ing]” because that 
provision suffers from the same defect as the prohibition of 
state authorization. It issues a direct order to the state 
legislature.29  Just as Congress lacks the power to order a
state legislature not to enact a law authorizing sports 
gambling, it may not order a state legislature to refrain
from enacting a law licensing sports gambling.30 

B 
We therefore turn to the question whether, as petition

ers maintain, our decision regarding PASPA’s prohibition 
of the authorization and licensing of sports gambling
operations dooms the remainder of the Act.  In order for 
other PASPA provisions to fall, it must be “evident that 

—————— 
29 Even if the prohibition of state licensing were not itself unconstitu

tional, we do not think it could be severed from the invalid provision 
forbidding state authorization.  The provision of PASPA giving New 
Jersey the option of legalizing sports gambling within one year of
enactment applied only to casinos operated “pursuant to a compre- 
hensive system of State regulation.”  §3704(a)(3)(B).  This shows 
that Congress preferred tightly regulated sports gambling over total
deregulation.

30 The dissent apparently disagrees with our holding that the provi
sions forbidding state authorization and licensing violate the anticom
mandering principle, but it provides no explanation for its position. 

http:gambling.30
http:legislature.29
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[Congress] would not have enacted those provisions which
are within its power, independently of [those] which [are] 
not.” Alaska Airlines, Inc. v. Brock, 480 U. S. 678, 684 
(1987) (internal quotation marks omitted). In conducting
that inquiry, we ask whether the law remains “fully opera
tive” without the invalid provisions, Free Enterprise Fund 
v. Public Company Accounting Oversight Bd., 561 U. S. 
477, 509 (2010) (internal quotation marks omitted), but
“we cannot rewrite a statute and give it an effect altogether
different from that sought by the measure viewed as a
whole,” Railroad Retirement Bd. v. Alton R. Co., 295 U. S. 
330, 362 (1935).  We will consider each of the provisions at 
issue separately. 

1 
Under 28 U. S. C. §3702(1), States are prohibited from 

“operat[ing],” “sponsor[ing],” or “promot[ing]” sports gam
bling schemes.  If the provisions prohibiting state authori
zation and licensing are stricken but the prohibition on 
state “operat[ion]” is left standing, the result would be a 
scheme sharply different from what Congress contemplated
when PASPA was enacted.  At that time, Congress
knew that New Jersey was considering the legalization of 
sports gambling in the privately owned Atlantic City 
casinos and that other States were thinking about the
institution of state-run sports lotteries. PASPA addressed 
both of these potential developments.  It gave New Jersey
one year to legalize sports gambling in Atlantic City but
otherwise banned the authorization of sports gambling in
casinos, and it likewise prohibited the spread of state-run 
lotteries. If Congress had known that States would be free 
to authorize sports gambling in privately owned casinos,
would it have nevertheless wanted to prevent States from
running sports lotteries?

That seems most unlikely. State-run lotteries, which 
sold tickets costing only a few dollars, were thought more 
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benign than other forms of gambling, and that is why they 
had been adopted in many States.  Casino gambling, on 
the other hand, was generally regarded as far more dan
gerous. A gambler at a casino can easily incur heavy 
losses, and the legalization of privately owned casinos was 
known to create the threat of infiltration by organized
crime, as Nevada’s early experience had notoriously
shown.31  To the Congress that adopted PASPA, legalizing 
sports gambling in privately owned casinos while prohibit
ing state-run sports lotteries would have seemed exactly
backwards. 

Prohibiting the States from engaging in commercial 
activities that are permitted for private parties would also 
have been unusual, and it is unclear what might justify 
such disparate treatment.  Respondents suggest that 
Congress wanted to prevent States from taking steps that 
the public might interpret as the endorsement of sports
gambling, Brief for Respondents 39, but we have never 
held that the Constitution permits the Federal Govern
ment to prevent a state legislature from expressing its 
views on subjects of public importance. For these reasons, 
we do not think that the provision barring state operation 
of sports gambling can be severed.

We reach the same conclusion with respect to the provi
sions prohibiting state “sponsor[ship]” and “promot[ion].”
The line between authorization, licensing, and operation, 
on the one hand, and sponsorship or promotion, on the
other, is too uncertain.  It is unlikely that Congress would 
have wanted to prohibit such an ill-defined category of
state conduct. 

2 
Nor do we think that Congress would have wanted to 

—————— 
31 See Clary 84–102. 

http:shown.31
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sever the PASPA provisions that prohibit a private actor 
from “sponsor[ing],” “operat[ing],” or “promot[ing]” sports 
gambling schemes “pursuant to” state law.  §3702(2).  These 
provisions were obviously meant to work together with the
provisions in §3702(1) that impose similar restrictions on 
governmental entities.  If Congress had known that the 
latter provisions would fall, we do not think it would have 
wanted the former to stand alone. 

The present cases illustrate exactly how Congress must
have intended §3702(1) and §3702(2) to work.  If a State 
attempted to authorize particular private entities to en
gage in sports gambling, the State could be sued under 
§3702(1), and the private entity could be sued at the same 
time under §3702(2).  The two sets of provisions were 
meant to be deployed in tandem to stop what PASPA 
aimed to prevent: state legalization of sports gambling. 
But if, as we now hold, Congress lacks the authority to 
prohibit a State from legalizing sports gambling, the
prohibition of private conduct under §3702(2) ceases to
implement any coherent federal policy.   

Under §3702(2), private conduct violates federal law 
only if it is permitted by state law.  That strange rule is
exactly the opposite of the general federal approach to
gambling. Under 18 U. S. C. §1955, operating a gambling 
business violates federal law only if that conduct is illegal 
under state or local law. Similarly, 18 U. S. C. §1953,
which criminalizes the interstate transmission of wager
ing paraphernalia, and 18 U. S. C. §1084, which outlaws
the interstate transmission of information that assists in 
the placing of a bet on a sporting event, apply only if the 
underlying gambling is illegal under state law.  See also 
18 U. S. C. §1952 (making it illegal to travel in interstate 
commerce to further a gambling business that is illegal 
under applicable state law).

These provisions implement a coherent federal policy: 
They respect the policy choices of the people of each State 
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on the controversial issue of gambling. By contrast, if 
§3702(2) is severed from §3702(1), it implements a per
verse policy that undermines whatever policy is favored by
the people of a State.  If the people of a State support the 
legalization of sports gambling, federal law would make 
the activity illegal. But if a State outlaws sports gam
bling, that activity would be lawful under §3702(2).  We do 
not think that Congress ever contemplated that such a
weird result would come to pass.

PASPA’s enforcement scheme reinforces this conclusion. 
PASPA authorizes civil suits by the Attorney General and
sports organizations but does not make sports gambling a 
federal crime or provide civil penalties for violations.  This 
enforcement scheme is suited for challenging state author
ization or licensing or a small number of private opera
tions, but the scheme would break down if a State broadly 
decriminalized sports gambling. It is revealing that the 
Congressional Budget Office estimated that PASPA would 
impose “no cost” on the Federal Government, see S. Rep. 
No. 102–248, p. 10 (1991), a conclusion that would certainly 
be incorrect if enforcement required a multiplicity of 
civil suits and applications to hold illegal bookies and other 
private parties in contempt.32 

3 
The remaining question that we must decide is whether 

the provisions of PASPA prohibiting the “advertis[ing]” of 
sports gambling are severable.  See §§3702(1)–(2).  If these 
provisions were allowed to stand, federal law would forbid 
the advertising of an activity that is legal under both 

—————— 
32 Of course, one need not rely on the Senate Report for the com

monsense proposition that leaving §3702(2) in place could wildly
change the fiscal calculus, “giv[ing] it an effect altogether different from
that sought by the measure viewed as a whole.”  Railroad Retirement 
Bd. v. Alton R. Co., 295 U. S. 330, 362 (1935). 

http:contempt.32
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federal and state law, and that is something that Congress 
has rarely done.  For example, the advertising of ciga
rettes is heavily regulated but not totally banned.  See 
Federal Cigarette Labeling and Advertising Act, 79 Stat. 
282; Family Smoking Prevention and Tobacco Control Act,
§§201–204, 123 Stat. 1842–1848. 

It is true that at one time federal law prohibited the use 
of the mail or interstate commerce to distribute adver
tisements of lotteries that were permitted under state law,
but that is no longer the case.  See United States v. Edge 
Broadcasting Co., 509 U. S. 418, 421–423 (1993).  In 1975, 
Congress passed a new statute, codified at 18 U. S. C. 
§1307, that explicitly exempts print advertisements re
garding a lottery lawfully conducted by States, and in 
Greater New Orleans Broadcasting Assn., Inc. v. United 
States, 527 U. S. 173, 176 (1999), we held that the First 
Amendment protects the right of a radio or television
station in a State with a lottery to run such advertise
ments. In light of these developments, we do not think 
that Congress would want the advertising provisions to
stand if the remainder of PASPA must fall. 

For these reasons, we hold that no provision of PASPA
is severable from the provision directly at issue in these 
cases. 

* * * 
The legalization of sports gambling is a controversial 

subject. Supporters argue that legalization will produce 
revenue for the States and critically weaken illegal sports
betting operations, which are often run by organized 
crime. Opponents contend that legalizing sports gambling 
will hook the young on gambling, encourage people of 
modest means to squander their savings and earnings,
and corrupt professional and college sports. 

The legalization of sports gambling requires an im
portant policy choice, but the choice is not ours to make. 



   
 

 

 
 

  

 
 
 

 

31 Cite as: 584 U. S. ____ (2018) 

Opinion of the Court 

Congress can regulate sports gambling directly, but if it
elects not to do so, each State is free to act on its own.  Our 
job is to interpret the law Congress has enacted and decide 
whether it is consistent with the Constitution.  PASPA is 
not. PASPA “regulate[s] state governments’ regulation” of 
their citizens, New York, 505 U. S., at 166.  The Constitu
tion gives Congress no such power.

The judgment of the Third Circuit is reversed. 

It is so ordered. 
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JUSTICE THOMAS, concurring. 
I join the Court’s opinion in its entirety.  I write sepa-

rately, however, to express my growing discomfort with
our modern severability precedents. 

I agree with the Court that the Professional and Ama-
teur Sports Protection Act (PASPA) exceeds Congress’ 
Article I authority to the extent it prohibits New Jersey
from “authoriz[ing]” or “licens[ing]” sports gambling, 28
U. S. C. §3702(1).  Unlike the dissent, I do “doubt” that 
Congress can prohibit sports gambling that does not cross
state lines. Post, at 2 (opinion of GINSBURG, J.); see Li-
cense Tax Cases, 5 Wall. 462, 470–471 (1867) (holding that 
Congress has “no power” to regulate “the internal com-
merce or domestic trade of the States,” including the
intrastate sale of lottery tickets); United States v. Lopez, 



   
  

  

 

 
 

 

 

 
  

  

 

 

 

  
 

2 MURPHY v. NATIONAL COLLEGIATE ATHLETIC ASSN. 

THOMAS, J., concurring 

514 U. S. 549, 587–601 (1995) (THOMAS, J., concurring)
(documenting why the Commerce Clause does not permit
Congress to regulate purely local activities that have a
substantial effect on interstate commerce).  But even 
assuming the Commerce Clause allows Congress to pro-
hibit intrastate sports gambling “directly,” it “does not 
authorize Congress to regulate state governments’ regula-
tion of interstate commerce.”  New York v. United States, 
505 U. S. 144, 166 (1992).  The Necessary and Proper 
Clause does not give Congress this power either, as a law 
is not “proper” if it “subvert[s] basic principles of federal-
ism and dual sovereignty.”  Gonzales v. Raich, 545 U. S. 1, 
65 (2005) (THOMAS, J., dissenting). Commandeering the
States, as PASPA does, subverts those principles.  See 
Printz v. United States, 521 U. S. 898, 923–924 (1997). 

Because PASPA is at least partially unconstitutional,
our precedents instruct us to determine “which portions of 
the . . . statute we must sever and excise.”  United States 
v. Booker, 543 U. S. 220, 258 (2005) (emphasis deleted).
The Court must make this severability determination by 
asking a counterfactual question: “ ‘Would Congress still 
have passed’ the valid sections ‘had it known’ about the 
constitutional invalidity of the other portions of the stat-
ute?” Id., at 246 (quoting Denver Area Ed. Telecommuni-
cations Consortium, Inc. v. FCC, 518 U. S. 727, 767 (1996) 
(plurality opinion)).  I join the Court’s opinion because it
gives the best answer it can to this question, and no party
has asked us to apply a different test.  But in a future 
case, we should take another look at our severability
precedents.

Those precedents appear to be in tension with traditional
limits on judicial authority.  Early American courts did
not have a severability doctrine.  See Walsh, Partial Un-
constitutionality, 85 N. Y. U. L. Rev. 738, 769 (2010) 
(Walsh). They recognized that the judicial power is, fun-
damentally, the power to render judgments in individual 
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cases. See id., at 755; Baude, The Judgment Power, 96 
Geo. L. J. 1807, 1815 (2008).  Judicial review was a by-
product of that process.  See generally P. Hamburger, Law 
and Judicial Duty (2008); Prakash & Yoo, The Origins of
Judicial Review, 70 U. Chi. L. Rev. 887 (2003).  As Chief 
Justice Marshall famously explained, “[i]t is emphatically 
the province and duty of the judicial department to say 
what the law is” because “[t]hose who apply the rule to
particular cases, must of necessity expound and interpret
that rule.” Marbury v. Madison, 1 Cranch 137, 177 (1803). 
If a plaintiff relies on a statute but a defendant argues 
that the statute conflicts with the Constitution, then 
courts must resolve that dispute and, if they agree with 
the defendant, follow the higher law of the Constitution. 
See id., at 177–178; The Federalist No. 78, p. 467 
(C. Rossiter ed. 1961) (A. Hamilton).  Thus, when early 
American courts determined that a statute was unconsti-
tutional, they would simply decline to enforce it in the case
before them. See Walsh 755–766.  “[T]here was no ‘next
step’ in which courts inquired into whether the legislature
would have preferred no law at all to the constitutional 
remainder.” Id., at 777. 

Despite this historical practice, the Court’s modern 
cases treat the severability doctrine as a “remedy” for 
constitutional violations and ask which provisions of the 
statute must be “excised.” See, e.g., Ayotte v. Planned 
Parenthood of Northern New Eng., 546 U. S. 320, 329 
(2006); Booker, supra, at 245; Alaska Airlines, Inc. v. 
Brock, 480 U. S. 678, 686 (1987).  This language cannot be
taken literally. Invalidating a statute is not a “remedy,” 
like an injunction, a declaration, or damages.  See Harri-
son, Severability, Remedies, and Constitutional Adjudica-
tion, 83 Geo. Wash. L. Rev. 56, 82–88 (2014) (Harrison).
Remedies “operate with respect to specific parties,” not “on 
legal rules in the abstract.” Id., at 85; see also Massachu-
setts v. Mellon, 262 U. S. 447, 488 (1923) (explaining that 
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the power “to review and annul acts of Congress” is “little
more than the negative power to disregard an unconstitu-
tional enactment” and that “the court enjoins . . . not the 
execution of the statute, but the acts of the official”).  And 
courts do not have the power to “excise” or “strike down” 
statutes. See 39 Op. Atty. Gen. 22, 22–23 (1937) (“The 
decisions are practically in accord in holding that the
courts have no power to repeal or abolish a statute”);
Harrison 82 (“[C]ourts do not make [nonseverable] provi-
sions inoperative . . . .  Invalidation by courts is a figure of
speech”); Mitchell, The Writ-of-Erasure Fallacy, 104 Va.
L. Rev. (forthcoming 2018) (manuscript, at 4) (“The federal 
courts have no authority to erase a duly enacted law from
the statute books”), online at https://papers.ssrn.com/sol3/ 
papers.cfm?abstract_id=3158038 (as last visited May 11, 
2018).

Because courts cannot take a blue pencil to statutes, the
severability doctrine must be an exercise in statutory
interpretation.  In other words, the severability doctrine
has courts decide how a statute operates once they con-
clude that part of it cannot be constitutionally enforced.
See Fallon, As-Applied and Facial Challenges and Third-
Party Standing, 113 Harv. L. Rev. 1321, 1333–1334 
(2000); Harrison 88. But even under this view, the sever-
ability doctrine is still dubious for at least two reasons.

First, the severability doctrine does not follow basic
principles of statutory interpretation.  Instead of requiring
courts to determine what a statute means, the severability 
doctrine requires courts to make “a nebulous inquiry into
hypothetical congressional intent.”  Booker, supra, at 320, 
n. 7 (THOMAS, J., dissenting in part). It requires judges to
determine what Congress would have intended had it
known that part of its statute was unconstitutional.*  But 

—————— 

*The first court to engage in this counterfactual exploration of legis-
lative intent was the Massachusetts Supreme Judicial Court in Warren 

https://papers.ssrn.com/sol3
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it seems unlikely that the enacting Congress had any
intent on this question; Congress typically does not pass 
statutes with the expectation that some part will later be
deemed unconstitutional. See Walsh 740–741; Stern, 
Separability and Separability Clauses in the Supreme 
Court, 51 Harv. L. Rev. 76, 98 (1937) (Stern). Without any 
actual evidence of intent, the severability doctrine invites 
courts to rely on their own views about what the best
statute would be.  See Walsh 752–753; Stern 112–113. 
More fundamentally, even if courts could discern Con-
gress’ hypothetical intentions, intentions do not count 
unless they are enshrined in a text that makes it through
the constitutional processes of bicameralism and present-
ment. See Wyeth v. Levine, 555 U. S. 555, 586–588 (2009) 
(THOMAS, J., concurring in judgment).  Because we have 
“ ‘a Government of laws, not of men,’ ” we are governed by
“legislated text,” not “legislators’ intentions”—and espe-
cially not legislators’ hypothetical intentions. Zuni Public 
School Dist. No. 89 v. Department of Education, 550 U. S. 
81, 119 (2007) (Scalia, J., dissenting). Yet hypothetical
intent is exactly what the severability doctrine turns on,
at least when Congress has not expressed its fallback
position in the text. 

Second, the severability doctrine often requires courts to 
weigh in on statutory provisions that no party has stand-
ing to challenge, bringing courts dangerously close to
issuing advisory opinions. See Stern 77; Lea, Situational 
Severability, 103 Va. L. Rev. 735, 788–803 (2017) (Lea).  If 
one provision of a statute is deemed unconstitutional, the 
severability doctrine places every other provision at risk of 
—————— 

v. Mayor and Aldermen of Charlestown, 68 Mass. 84, 99 (1854).  This 
Court adopted the Warren formulation in the late 19th century, see 
Allen v. Louisiana, 103 U. S. 80, 84 (1881), an era when statutory 
interpretation privileged Congress’ unexpressed “intent” over the 
enacted text, see, e.g., Church of Holy Trinity v. United States, 143 
U. S. 457, 472 (1892); United States v. Moore, 95 U. S. 760, 763 (1878). 
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being declared nonseverable and thus inoperative; our 
precedents do not ask whether the plaintiff has standing 
to challenge those other provisions. See National Federa-
tion of Independent Business v. Sebelius, 567 U. S. 519, 
696–697 (2012) (joint dissent) (citing, as an example, 
Williams v. Standard Oil Co. of La., 278 U. S. 235, 242– 
244 (1929)). True, the plaintiff had standing to challenge 
the unconstitutional part of the statute. But the severa-
bility doctrine comes into play only after the court has 
resolved that issue—typically the only live controversy 
between the parties. In every other context, a plaintiff
must demonstrate standing for each part of the statute 
that he wants to challenge.  See Lea 789, 751, and nn. 79– 
80 (citing, as examples, Davis v. Federal Election Comm’n, 
554 U. S. 724, 733–734 (2008); DaimlerChrysler Corp. v. 
Cuno, 547 U. S. 332, 346, 350–353 (2006)).  The severabil-
ity doctrine is thus an unexplained exception to the nor-
mal rules of standing, as well as the separation-of-powers 
principles that those rules protect. See Steel Co. v. Citi-
zens for Better Environment, 523 U. S. 83, 101 (1998). 

In sum, our modern severability precedents are in ten-
sion with longstanding limits on the judicial power.  And, 
though no party in this case has asked us to reconsider 
these precedents, at some point, it behooves us to do so. 
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JUSTICE BREYER, concurring in part and dissenting in 
part. 

I agree with JUSTICE GINSBURG that 28 U. S. C. 
§3702(2) is severable from the challenged portion of 
§3702(1). The challenged part of subsection (1) prohibits a 
State from “author[izing]” or “licens[ing]” sports gambling
schemes; subsection (2) prohibits individuals from “spon-
sor[ing], operat[ing], advertis[ing], or promot[ing]” sports 
gambling schemes “pursuant to the law . . . of a govern-
mental entity.” The first says that a State cannot author-
ize sports gambling schemes under state law; the second 
says that (just in case a State finds a way to do so) sports
gambling schemes that a State authorizes are unlawful
under federal law regardless. As JUSTICE GINSBURG 
makes clear, the latter section can live comfortably on its 
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own without the first. 
Why would Congress enact both these provisions?  The 

obvious answer is that Congress wanted to “keep sports 
gambling from spreading.” S. Rep. No. 102–248, pp. 4–6 
(1991). It feared that widespread sports gambling would 
“threate[n] to change the nature of sporting events from 
wholesome entertainment for all ages to devices for gam-
bling.” Id., at 4. And it may have preferred that state
authorities enforce state law forbidding sports gambling
than require federal authorities to bring civil suits to 
enforce federal law forbidding about the same thing. 
Alternatively, Congress might have seen subsection (2) as 
a backup, called into play if subsection (1)’s requirements, 
directed to the States, turned out to be unconstitutional— 
which, of course, is just what has happened.  Neither of 
these objectives is unreasonable.

So read, the two subsections both forbid sports gambling
but §3702(2) applies federal policy directly to individuals
while the challenged part of §3702(1) forces the States to 
prohibit sports gambling schemes (thereby shifting the
burden of enforcing federal regulatory policy from the
Federal Government to state governments).  Section 
3702(2), addressed to individuals, standing alone seeks to
achieve Congress’ objective of halting the spread of sports
gambling schemes by “regulat[ing] interstate commerce 
directly.” New York v. United States, 505 U. S. 144, 166 
(1992). But the challenged part of subsection (1) seeks the 
same end indirectly by “regulat[ing] state governments’ 
regulation of interstate commerce.” Ibid.  And it does so  
by addressing the States (not individuals) directly and 
telling state legislatures what laws they must (or cannot) 
enact. Under our precedent, the first provision (directly
and unconditionally telling States what laws they must
enact) is unconstitutional, but the second (directly telling 
individuals what they cannot do) is not.  See ibid. 

As so interpreted, the statutes would make New Jersey’s 
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victory here mostly Pyrrhic.  But that is because the only
problem with the challenged part of §3702(1) lies in its 
means, not its end.  Congress has the constitutional power 
to prohibit sports gambling schemes, and no party here 
argues that there is any constitutional defect in §3702(2)’s
alternative means of doing so.

I consequently join JUSTICE GINSBURG’s dissenting
opinion in part, and all but Part VI–B of the Court’s 
opinion. 
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 JUSTICE GINSBURG, with whom JUSTICE SOTOMAYOR 
joins, and with whom JUSTICE BREYER joins in part,  
dissenting. 
 The petition for certiorari filed by the Governor of New 
Jersey invited the Court to consider a sole question: “Does 
a federal statute that prohibits modification or repeal of 
state-law prohibitions on private conduct impermissibly 
commandeer the regulatory power of States in contraven-
tion of New York v. United States, 505 U. S. 144 (1992)? ”  
Pet. for Cert. in No. 16–476, p. i. 
 Assuming, arguendo, a “yes” answer to that question, 
there would be no cause to deploy a wrecking ball destroy-
ing the Professional and Amateur Sports Protection Act 
(PASPA) in its entirety, as the Court does today.  Leaving 
out the alleged infirmity, i.e., “commandeering” state 
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regulatory action by prohibiting the States from “author-
iz[ing]” and “licens[ing]” sports-gambling schemes, 28 
U. S. C. §3702(1), two federal edicts should remain intact.  
First, PASPA bans States themselves (or their agencies) 
from “sponsor[ing], operat[ing], advertis[ing], [or] pro-
mot[ing]” sports-gambling schemes.  Ibid.  Second, PASPA 
stops private parties from “sponsor[ing], operat[ing], ad-
vertis[ing], or promot[ing]” sports-gambling schemes if 
state law authorizes them to do so.  §3702(2).1  Nothing in 
these §3702(1) and §3702(2) prohibitions commands States 
to do anything other than desist from conduct federal law 
proscribes.2  Nor is there any doubt that Congress has 
power to regulate gambling on a nationwide basis, author-
ity Congress exercised in PASPA.  See Gonzales v. Raich, 
545 U. S. 1, 17 (2005) (“Our case law firmly establishes 
Congress’ power to regulate purely local activities that are 
part of an economic ‘class of activities’ that have a sub-
stantial effect on interstate commerce.”). 
 Surely, the accountability concern that gave birth to the 
anticommandeering doctrine is not implicated in any 
federal proscription other than the bans on States’ author-
izing and licensing sports-gambling schemes.  The concern 
triggering the doctrine arises only “where the Federal 
Government compels States to regulate” or to enforce 
federal law, thereby creating the appearance that state 
officials are responsible for policies Congress forced them 
to enact.  New York v. United States, 505 U. S. 144, 168 
(1992).  If States themselves and private parties may not 

—————— 
1

 PASPA was not designed to eliminate any and all sports gambling.  
The statute targets sports-gambling schemes, i.e., organized markets 
for sports gambling, whether operated by a State or by a third party 
under state authorization. 

2
 In lieu of a flat ban, PASPA prohibits third parties from operating 

sports-gambling schemes only if state law permits them to do so.  If 
a state ban is in place, of course, there is no need for a federal 
proscription. 
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operate sports-gambling schemes, responsibility for the 
proscriptions is hardly blurred.  It cannot be maintained 
credibly that state officials have anything to do with the 
restraints.  Unmistakably, the foreclosure of sports-
gambling schemes, whether state run or privately oper- 
ated, is chargeable to congressional, not state, legislative 
action. 
 When a statute reveals a constitutional flaw, the Court 
ordinarily engages in a salvage rather than a demolition 
operation: It “limit[s] the solution [to] severing any prob-
lematic portions while leaving the remainder intact.”  Free 
Enterprise Fund v. Public Company Accounting Oversight 
Bd., 561 U. S. 477, 508 (2010) (internal quotation marks 
omitted).  The relevant question is whether the Legisla-
ture would have wanted unproblematic aspects of the 
legislation to survive or would want them to fall along 
with the infirmity.3  As the Court stated in New York, 
“[u]nless it is evident that the Legislature would not have 
enacted those provisions which are within its power, . . . 
the invalid part may be dropped if what is left is fully 
operative as a law.”  505 U. S., at 186 (internal quotation 
marks omitted).  Here, it is scarcely arguable that Con-
gress “would have preferred no statute at all,” Executive 
Benefits Ins. Agency v. Arkison, 573 U. S. ___, ___ (2014) 
(slip op., at 10), over one that simply stops States and 
private parties alike from operating sports-gambling 
schemes. 
 The Court wields an ax to cut down §3702 instead of 
using a scalpel to trim the statute.  It does so apparently 
in the mistaken assumption that private sports-gambling 
schemes would become lawful in the wake of its decision.  
—————— 

3
 Notably, in the two decisions marking out and applying the anti-

commandeering doctrine to invalidate federal law, the Court invalidated 
only the offending provision, not the entire statute.  New York v. 
United States, 505 U. S. 144, 186–187 (1992); Printz v. United States, 
521 U. S. 898, 935 (1997). 
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In particular, the Court holds that the prohibition on state 
“operat[ion]” of sports-gambling schemes cannot survive, 
because it does not believe Congress would have “wanted 
to prevent States from running sports lotteries” “had [it] 
known that States would be free to authorize sports gam-
bling in privately owned casinos.”  Ante, at 26.  In so rea-
soning, the Court shutters §3702(2), under which private 
parties are prohibited from operating sports-gambling 
schemes precisely when state law authorizes them to do 
so.4 
  This plain error pervasively infects the Court’s severa-
bility analysis.  The Court strikes Congress’ ban on state 
“sponsor[ship]” and “promot[ion]” of sports-gambling 
schemes because it has (mistakenly) struck Congress’ 
prohibition on state “operat[ion]” of such schemes.  See 
ante, at 27.  It strikes Congress’ prohibitions on private 
“sponsor[ship],” “operat[ion],” and “promot[ion]” of sports-
gambling schemes because it has (mistakenly) struck 
those same prohibitions on the States.  See ante, at 27–28.  
And it strikes Congress’ prohibition on “advertis[ing]” 
sports-gambling schemes because it has struck everything 
else.  See ante, at 29–30. 

*  *  * 
 In PASPA, shorn of the prohibition on modifying or 
repealing state law, Congress permissibly exercised its 
authority to regulate commerce by instructing States and 
private parties to refrain from operating sports-gambling 
schemes.  On no rational ground can it be concluded that 
Congress would have preferred no statute at all if it could 

—————— 
4

 As earlier indicated, see supra, at 2, direct federal regulation of 
sports-gambling schemes nationwide, including private-party schemes, 
falls within Congress’ power to regulate activities having a substantial 
effect on interstate commerce.  See Gonzales v. Raich, 545 U. S. 1, 17 
(2005).  Indeed, according to the Court, direct regulation is precisely 
what the anticommandeering doctrine requires.  Ante, at 14–18. 
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not prohibit States from authorizing or licensing such 
schemes.  Deleting the alleged “commandeering” direc-
tions would free the statute to accomplish just what Con-
gress legitimately sought to achieve: stopping sports-
gambling regimes while making it clear that the stoppage 
is attributable to federal, not state, action.  I therefore 
dissent from the Court’s determination to destroy PASPA 
rather than salvage the statute. 
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Reconsidering Whether the Wire Act  
Applies to Non-Sports Gambling 

This Office concluded in 2011 that the prohibitions of the Wire Act in 18 U.S.C. § 1084(a) 
are limited to sports gambling. Having been asked to reconsider, we now conclude that 
the statutory prohibitions are not uniformly limited to gambling on sporting events or 
contests. Only the second prohibition of the first clause of section 1084(a), which 
criminalizes transmitting “information assisting in the placing of bets or wagers on any 
sporting event or contest,” is so limited. The other prohibitions apply to non-sports-
related betting or wagering that satisfy the other elements of section 1084(a).  

The 2006 enactment of the Unlawful Internet Gambling Enforcement Act did not alter the 
scope of section 1084(a).  

November 2, 2018 

MEMORANDUM OPINION FOR THE  
ACTING ASSISTANT ATTORNEY GENERAL  

CRIMINAL DIVISION  

In 2010, the Criminal Division asked whether the Wire Act, 18 U.S.C. 
§ 1084, prohibits New York and Illinois from using the Internet and out-
of-state transaction processors to sell lottery tickets to in-state adults. That 
request arose from a potential conflict between the Wire Act and the 
Unlawful Internet Gambling Enforcement Act, 31 U.S.C. §§ 5361–5367 
(“UIGEA”). In the Criminal Division’s view, the Wire Act prohibits such 
transactions, but UIGEA might permit the interstate routing of certain 
state lottery transactions.  

We answered that request by challenging its underlying premise: that 
the Wire Act prohibits transmissions unrelated to sports gambling. Instead 
of analyzing the interplay between the Wire Act and UIGEA, we conclud-
ed, more broadly, that the prohibitions of the Wire Act are limited to 
sports gambling and thus do not apply to state lotteries at all. See Whether 
Proposals by Illinois and New York to Use the Internet and Out-of-State 
Transaction Processors to Sell Lottery Tickets to In-State Adults Violate 
the Wire Act, 35 Op. O.L.C. __ (2011) (“2011 Opinion”). Our opinion 
departed from the position of the Department of Justice, which had suc-
cessfully brought Wire Act prosecutions for offenses not involving sports 
gambling.  

The Criminal Division has asked us to reconsider the 2011 Opinion’s 
conclusion that the Wire Act is limited to sports gambling. See Memoran-
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dum for Curtis E. Gannon, Acting Assistant Attorney General, Office of 
Legal Counsel, from Kenneth A. Blanco, Acting Assistant Attorney 
General, Criminal Division (May 26, 2017).1 We do not lightly depart 
from our precedents, and we have given the views expressed in our prior 
opinion careful and respectful consideration. Based upon the plain lan-
guage of the statute, however, we reach a different result. While the Wire 
Act is not a model of artful drafting, we conclude that the words of the 
statute are sufficiently clear and that all but one of its prohibitions sweep 
beyond sports gambling. We further conclude that that the 2006 enact-
ment of UIGEA did not alter the scope of the Wire Act.  

I. 

The Wire Act prohibits persons involved in the gambling business from 
transmitting several types of wagering-related communications over the 
wires. The prohibitions, located at 18 U.S.C. § 1084, were originally 
enacted in 1961.2 Section 1084(a) sets them out:  

Whoever being engaged in the business of betting or wagering 
knowingly uses a wire communication facility for the transmission 
in interstate or foreign commerce of bets or wagers or information 
assisting in the placing of bets or wagers on any sporting event or 
contest, or for the transmission of a wire communication which enti-
tles the recipient to receive money or credit as a result of bets or wa-
gers, or for information assisting in the placing of bets or wagers, 

                           
1 We address this opinion to John Cronan, as the Acting Assistant Attorney General for 

the Criminal Division, because Assistant Attorney General Brian Benczkowski is recused 
from this matter.  

2 Pub. L. No. 87-216, § 2, 75 Stat. 491. The provision has been amended three times, 
although none of those amendments is material to our analysis. See Anti-Drug Abuse Act 
of 1988, Pub. L. No. 100-690, § 7024, 102 Stat. 4181, 4397 (adding section 1084(e), 
which defines “State”; making conforming amendments; and adding the term “foreign 
country” to section 1084(b), so that the Wire Act now includes an exception for the 
transmission of information assisting in the placing of bets or wagers on a sporting event 
or contest from a state or “foreign country” where such betting is legal into a state or 
“foreign country” in which such betting is also legal); Crime Control Act of 1990, Pub. L. 
No. 101-647, § 1205(g), 104 Stat. 4789, 4831 (amending the definition of “State” in 
section 1084(e)); Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 
103-322, § 330016(1)(L), 108 Stat. 1796, 2147 (altering the statutory penalty in section 
1084).  
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shall be fined under this title or imprisoned not more than two years, 
or both.  

Section 1084(a) consists of two general clauses, each of which prohibits 
two kinds of wire transmissions, creating four prohibitions in total. The 
first clause bars anyone in the gambling business from knowingly using a 
wire communication facility to transmit “bets or wagers” or “information 
assisting in the placing of bets or wagers on any sporting event or con-
test.” Id.3 The second clause bars any such person from transmitting wire 
communications that entitle the recipient to “receive money or credit” 
either “as a result of bets or wagers” or “for information assisting in the 
placing of bets or wagers.” Id.4  

The Wire Act’s interpretive difficulties arise from the phrase “on any 
sporting event or contest,” which appears immediately after the second 
prohibition in the first clause. Those words narrow the prohibition on 
transmitting “information assisting in the placing of bets or wagers” to 
bets or wagers “on a sporting event or contest.” That phrase is not other-
wise repeated in section 1084(a). The other three prohibitions thus appear 
to be naturally read to apply to wire transmissions involving all forms of 
gambling, not just “bets or wagers on any sporting event or contest.” But 
if that reading is correct, our 2011 Opinion asked, then why would Con-
gress, “having forbidden the transmission of all kinds of bets or wagers  
. . . prohibit only the transmission of information assisting in bets or 
wagers concerning sports”? 35 Op. O.L.C. __, at *5. Why permit trans-
missions of information that assists gambling on non-sporting events, but 
then prohibit transmissions “entitling the recipient to receive money” for 

                           
3 The phrase “wire communication facility” is defined to include “any and all instru-

mentalities, personnel, and services (among other things, the receipt, forwarding, or 
delivery of communications) used or useful in the transmission of writings, signs, pic-
tures, and sounds of all kinds by aid of wire, cable, or other like connection between the 
points of origin and reception of such transmission.” 18 U.S.C. § 1081.  

4 As our 2011 Opinion explained, the second clause prohibits “the transmission of a 
wire communication which entitles the recipient to receive money or credit ” either “as a 
result of bets or wagers[] or for information assisting in the placing of bets or wagers.”  
35 Op. O.L.C. __, at *4 n.5 (emphases and alterations in original). Reading the second 
clause to prohibit “the transmission of a wire communication which entitles the recipient 
to receive money or credit as a result of bets or wagers” or “the transmission of a wire 
communication . . . for information assisting in the placing of bets or wagers” would be 
awkward and would duplicate the second prohibition, which covers “information assisting 
in the placing of bets or wagers on any sporting event or contest.”  
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providing information that assists “in the placing of those lawfully-
transmitted bets”? Id. at *8. In short, why would Congress have limited 
just one of the four prohibitions to sports gambling?  

Absent any obvious answer to these questions, our 2011 Opinion con-
cluded that the statutory text was ambiguous, and that the “more logical 
result” was to read section 1084(a)’s prohibitions as parallel in scope and 
therefore as all limited to sports gambling. Id. at *5. In so doing, we 
recognized that our reading of the statute departed from that of the Crimi-
nal Division and of some courts that had addressed the statute. See id.  
at *3. Several district courts had upheld prosecutions involving non-sports 
gambling, reasoning that the limitation to “sporting event or contest” did 
not apply to all of section 1084(a)’s prohibitions.5 On the other hand, the 
Fifth Circuit had affirmed a district court opinion that found that the 
“plain reading of the statutory language clearly requires that the object of 
the gambling be a sporting event or contest.” In re Mastercard Int’l, Inc., 
Internet Gambling Litig., 132 F. Supp. 2d 468, 480 (E.D. La. 2001), aff ’d, 
313 F.3d 257 (5th Cir. 2001).6  

Those prosecutions, of course, were brought by the Department of Jus-
tice. In requesting our opinion, the Criminal Division had advised that 
“[t]he Department has uniformly taken the position that the Wire Act is 
not limited to sports wagering and can be applied to other forms of inter-
state gambling[.]” Memorandum for David Barron, Acting Assistant 
Attorney General, Office of Legal Counsel, Department of Justice, from 
Lanny A. Breuer, Assistant Attorney General, Criminal Division, De-
partment of Justice (July 12, 2010). In the years before our opinion, the 

                           
5 See United States v. Lombardo, 639 F. Supp. 2d 1271, 1281 (D. Utah. 2007) (holding 

that the “sporting event or contest” qualifier does not apply to section 1084(a)’s second 
clause; noting that this conclusion “aligns with the Tenth Circuit’s Criminal Pattern Jury 
Instructions”); Report and Recommendation of United States Magistrate Judge Regarding 
Gary Kaplan’s Motion to Dismiss Counts 3–12, at 4–7, United States v. Kaplan, No. 06-
CR-337CEJ-2 (E.D. Mo. Mar. 20, 2008) (concluding that the “sporting event or contest” 
qualifier applies only to the second prohibition in section 1084(a)’s first clause); see also 
United States v. Ross, No. 98 CR. 1174-1 (KMV), 1999 WL 782749, at *2 (S.D.N.Y. 
Sept. 16, 1999) (suggesting that the term “sporting event or contest” modifies only the 
second prohibition in section 1084(a)’s first clause); Vacco v. World Interactive Gaming 
Corp., 714 N.Y.S.2d 844, 847, 851–52 (N.Y. Sup. Ct. 1999) (suggesting same).  

6 Since our 2011 Opinion, the First Circuit has observed in dictum that the Wire Act is 
limited to betting and wagering on “any sporting event or context.” United States v. 
Lyons, 740 F.3d 702, 718 (1st Cir. 2014).  
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Department had advanced that position in court and before Congress.7 
And on several prior occasions, the Criminal Division had prosecuted 
defendants whose wire communications involved non-sports gambling, 
including a 1971 prosecution of “a business enterprise involving gambling 
in the form of numbers writing.” United States v. Manetti, 323 F. Supp. 
683, 687 (D. Del. 1971); see also United States v. Vinaithong, No. 97-
6328, 1999 WL 561531, at *1 (10th Cir. Apr. 9, 1999) (order and judg-
ment affirming the sentences of defendants who pleaded guilty under the 
Wire Act for transmission of “gambling information” related to a “gam-
bling enterprise which has been referred to as a mirror lottery”).8 In two 
congressional hearings in 1998 and 2000, the Criminal Division had 
acknowledged some uncertainty concerning the scope of the Wire Act and 
urged Congress to amend the statute to confirm its application to non-
sports gambling.9 But our 2011 Opinion represented a marked shift in 
                           

7 See Letter for Dennis K. Neilander, Chairman, Nevada Gaming Control Board, from 
Michael Chertoff, Acting Assistant Attorney General, Criminal Division (Aug. 23, 2002) 
(“[T]he Department of Justice believes that federal law prohibits gambling over the Inter-
net, including casino-style gambling.”); Unlawful Internet Gambling Funding Prohibition 
Act and the Internet Gambling Licensing and Regulation Commission Act: Hearing 
Before the Subcomm. on Crime, Terrorism, & Homeland Security of the H. Comm. on the 
Judiciary, 108th Cong. 70 (2003) (response of John G. Malcolm, Deputy Assistant 
Attorney General, Criminal Division, to questions for written submission from Rep. 
Goodlatte) (“The Department of Justice has long held, and continues to hold, the position 
that 18 U.S.C. § 1084 applies to all types of gambling, including casino-style gambling, 
not just sports betting.”); Letter for Carolyn Adams, Superintendent, Illinois Lottery, from 
Laura H. Parsky, Deputy Assistant Attorney General, Criminal Division (May 13, 2005) 
(explaining that if Illinois permitted online purchase of state lottery tickets it would be in 
violation of federal law—so long as the “transmission [were] routed outside of the state”); 
Establishing Consistent Enforcement Policies in the Context of Online Wagers: Hearing 
Before the H. Comm. on the Judiciary, 110th Cong. 13 (2007) (statement of Catherine 
Hanaway, U.S. Attorney) (“It is the Department’s view, and that of at least one federal 
court (the E.D. Mo.), that [the Wire Act] applies to both sporting events and other forms 
of gambling, and that it also applies to those who send or receive bets in interstate or 
foreign commerce, even if it is legal to place or receive bets in both the sending jurisdic-
tion and the receiving jurisdiction.”).  

8 The Criminal Division advises that the Department secured at least seventeen Wire 
Act convictions between Fiscal Years 2005 and 2011 that involved non-sports betting.  

9 Compare, e.g., Internet Gambling Prohibition Act of 1997: Hearings on H.R. 2380 
Before the Subcomm. on Crime of the H. Comm. on the Judiciary, 105th Cong. 78 (1998) 
(statement of Kevin DiGregory, Deputy Assistant Attorney General, Criminal Division) 
(“That being said, [section 1084] currently prohibits someone in the business of betting 
and wagering from using a wire communication facility for the transmission in interstate 
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how the Department interpreted the statute, including with respect to 
some successful prosecutions.  

II. 

The Criminal Division has asked us to reconsider our 2011 Opinion. 
We do not lightly depart from our precedent. But having reconsidered our 
conclusion, we now reach a different result. The 2011 Opinion, in our 
view, incorrectly interpreted the limitation “on any sporting event or 
contest” (the “sports-gambling modifier”) to apply beyond the second 
prohibition that it directly follows: the prohibition on transmitting “infor-
mation assisting in the placing of bets or wagers.”  

A. 

Section 1084(a)’s first clause makes it a crime to use the wires “for the 
transmission in interstate or foreign commerce of bets or wagers or infor-
mation assisting in the placing of bets or wagers on any sporting event or 
contest.” Our 2011 Opinion concluded that this clause was ambiguous on 
whether the sports-gambling modifier applies to both prohibitions in the 
first clause. 35 Op. O.L.C. __, at *5. We reasoned that “[t]he text itself 
                                                      
or foreign commerce of bets or wagers on any sporting event or contest. . . . [T]he statute 
may relate only to sports betting and not to the type of real-time, interactive gambling that 
the Internet now makes possible for the first time. Therefore, we generally support the 
idea of amending the Federal gambling statutes by clarifying that the Wire Communica-
tions Act applies to interactive casino betting[.]”); Internet Gambling Prohibition Act of 
1999: Hearing Before the Subcomm on Telecommunications, Trade, & Consumer Protec-
tion of the H. Comm. on Commerce, 106th Cong. 35 (2000) (statement of Kevin DiGrego-
ry, Deputy Assistant Attorney General, Criminal Division) (“We urge you to consider a 
proposal that we have made, and I will highlight what that proposal would do. It would 
clarify that [section] 1084 applies to all betting and not just betting on sporting events or 
contests. . . . Our proposed amendment, Mr. Chairman and members of the committee, 
would not prohibit any gambling currently permitted nor would our proposal permit 
anything that is currently prohibited.”), with id. at 88 (answering question from Rep. 
Tauzin and explaining that “[s]ection 1084 applies to sports betting but not to contests 
like a lottery”). In a 1962 speech shortly following the passage of the Wire Act, then-
Assistant Attorney General for the Office of Legal Counsel Nicholas deB. Katzenbach 
explained that, under the Wire Act, “gamblers, bookies and related members of their 
fraternity are barred from using the phones for the interstate transmission of wagers on 
sporting events or contests,” without addressing whether the statute was limited to such 
wagering. Nicholas deB. Katzenbach, Assistant Attorney General, Office of Legal Coun-
sel, Address on Federal and Local Cooperation in Fighting Crime (Jan. 25, 1962).  
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can be read either way” because section 1084(a) lacks “a comma after the 
first reference to ‘bets or wagers’”; we thought that such a comma would 
have made it “plausible” that the first prohibition in the first clause was 
not limited to sports-based gambling. Id. “By the same token,” we contin-
ued, “the text does not contain commas after each reference to ‘bets or 
wagers,’” which we would have considered evidence that the sports-
gambling modifier qualified each prohibition in the first clause. In light of 
this perceived ambiguity, we interpreted both prohibitions in the first 
clause as confined to sports gambling because that reading “produce[d] 
the more logical result” and was supported by the legislative history. Id. at 
*5–7. 

We do not believe that the first clause is ambiguous, however. “It is 
well established that ‘when the statute’s language is plain, the sole func-
tion of the courts—at least where the disposition required by the text is 
not absurd—is to enforce it according to its terms.’” Lamie v. U.S. Trus-
tee, 540 U.S. 526, 534 (2004) (quoting Hartford Underwriters Ins. Co. v. 
Union Planters Bank, N.A., 530 U.S. 1, 6 (2000)); see also Sebelius v. 
Cloer, 569 U.S. 369, 381 (2013) (same). There was no need for Congress 
to add a comma to clarify that the sports-gambling modifier applies only 
to the second prohibition in the first clause, because the grammar of the 
provision itself accomplishes that task. The sports-gambling modifier 
comes at the end of a complex modifier that defines the type of “infor-
mation” reached by section 1084(a)’s second prohibition: “information 
assisting in the placing of bets or wagers on any sporting event or con-
test.” 18 U.S.C. § 1084(a) (emphasis added). Since “assisting in the plac-
ing of bets or wagers” modifies only the prohibition on transmitting 
information, it follows that “on any sporting event or contest”—a compo-
nent of the same modifier—is similarly limited.  

Traditional canons of statutory construction confirm that conclusion. In 
construing the reach of modifiers like “on any sporting event or contest,” 
the default rule is that “‘a limiting clause or phrase . . . should ordinarily 
be read as modifying only the noun or phrase that it immediately fol-
lows.’” Lockhart v. United States, 136 S. Ct. 958, 962 (2016) (quoting 
Barnhart v. Thomas, 540 U.S. 20, 26 (2003)); see also Barnhart, 540 U.S. 
at 26 (“Referential and qualifying words and phrases, where no contrary 
intention appears, refer solely to the last antecedent”) (quoting 2A Norman 
J. Singer, Statutes and Statutory Construction § 47.33, at 369 (6th rev. ed. 
2000)); United States v. Loyd, 886 F.3d 686, 688 (8th Cir. 2018) (describ-
ing the rule as “a rebuttable presumption in statutory interpretation”); In 
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re Sanders, 551 F.3d 397, 399 (6th Cir. 2008) (similar). That rule, the 
“last-antecedent rule,” “reflects the basic intuition that when a modifier 
appears at the end of a list, it is easier to apply that modifier only to the 
item directly before it.” Lockhart, 136 S. Ct. at 963; see also Antonin 
Scalia & Bryan A. Garner, Reading Law: The Interpretation of Legal 
Texts 152 (2012) (“Scalia & Garner”).10  

In Lockhart, for example, the Court applied this rule to a statute that 
subjected a criminal defendant to increased penalties if the defendant had 
“‘a prior conviction . . . under the laws of any State relating to aggravated 
sexual abuse, sexual abuse, or abusive sexual conduct involving a minor 
or ward.’” 136 S. Ct. at 962 (quoting 18 U.S.C. § 2252(b)(2)). The Court 
held that the phrase “involving a minor or ward” modified only the one 
item on this list that immediately preceded it. Id. at 961. Similarly, in 
Barnhart, the Court considered the meaning of a statutory reference to 
circumstances in which someone “‘is not only unable to do his previous 
work but cannot, considering his age, education, and work experience, 
engage in any other kind of substantial gainful work which exists in the 
national economy.’” 540 U.S. at 23 (quoting 42 U.S.C. § 423(d)(2)(A)). 
The Court applied the rule of the last antecedent to conclude that the 
qualifier “which exists in the national economy” could reasonably be read 
to modify only its closest referent: “any other kind of substantial gainful 
work.” Id. at 26. And in Loyd, the Eighth Circuit applied the last-
antecedent rule to a statute that made a mandatory minimum sentence 
applicable to anyone with a prior conviction under enumerated federal 
laws “‘or under the laws of any State relating to’” certain types of sexual 
misconduct. 886 F.3d at 687 (quoting 18 U.S.C. § 2251(e)). The court 
held that the sexual misconduct language “modifies only the phrase that 
immediately precedes it: ‘the laws of any State.’” Id. at 688 (quoting 18 
U.S.C. § 2251(e)). As in the examples discussed in those cases, the Wire 
Act’s reference to gambling “on any sporting event or contest” modifies 
only the phrase it immediately follows: “information assisting in the 
placing of bets or wagers.”  

We have considered whether the series-qualifier rule might rebut the 
last-antecedent presumption. The series-qualifier rule provides that a 
modifying phrase used to qualify one element of a list of nouns or verbs 

                           
10 Courts commonly refer to this canon as the “last-antecedent rule,” although the more 

precise term where, as here, the modifier is an adjectival or adverbial phrase is the 
“nearest reasonable referent” canon. Scalia & Garner at 152–53.  
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may sweep beyond the nearest referent if the list “contain[s] items that 
readers are used to seeing listed together or a concluding modifier that 
readers are accustomed to applying to each of them.” Lockhart, 136 S. Ct. 
at 963. Importantly, that principle is generally limited to lists of items that 
are “simple and parallel without unexpected internal modifiers or struc-
ture.” Id.; see Scalia & Garner at 147 (canon applies where “there is a 
straightforward, parallel construction that involves all nouns or verbs in a 
series”). The series-qualifier rule thus may support applying a modifier 
beyond its nearest referent and across multiple, simple, parallel phrases.  

But the structure of section 1084(a)’s first clause is not straightforward. 
The sports-gambling modifier is embedded within a longer modifier: 
“assisting in the placing of bets or wagers on any sporting event or con-
test.” Reading “on any sporting event or contest” alone to carry backward 
to modify the prohibition on “bets or wagers” would “take[] more than a 
little mental energy” and be a “heavy lift.” Lockhart, 136 S. Ct. at 963 
(rejecting the applicability of the series-qualifier rule to the phrase “ag-
gravated sexual abuse, sexual abuse, or abusive sexual conduct involving 
a minor or ward”). Nor is there any other textual evidence that would 
justify departing from the usual presumption that modifiers apply only to 
their closest referents. See United States v. Hayes, 555 U.S. 415, 425 
(2009) (declining to apply that rule because it would introduce superfluity 
and would require accepting the ungrammatical premises “that Congress 
employed the singular ‘element’ to encompass two distinct concepts, and 
that it adopted the awkward construction ‘commi[t]’ a ‘use’”); see also 
Paroline v. United States, 572 U.S. 434, 447 (2014) (declining to apply 
the rule of the last antecedent because it was overcome by other indicia of 
meaning). We therefore do not believe that the series-qualifier rule war-
rants extending the sport-gambling modifier across both prohibitions in 
the first clause.  

This conclusion is confirmed by comparing the structure of the sports-
gambling modifier with other phrases in section 1084(a)’s first clause that 
do apply across multiple phrases. For instance, in speaking of “infor-
mation assisting in the placing of bets or wagers on any sporting event or 
contest” (emphasis added), Congress employed a structure making clear 
that both “bets” and “wagers” were modified by the phrases that come 
before and after those items. “Bets” and “wagers” are two like items in 
the series, and it is straightforward to modify them with the phrases that 
immediately precede (“information assisting in the placing of ”) and follow 
(“on any sporting event or contest”) those terms. Applying the last-
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antecedent rule so that the prohibition would instead cover “information 
assisting in the placement of bets” and “wagers on sporting events or 
contests” would also introduce superfluity, since section 1084(a)’s first 
prohibition already extends to wire transmissions of “bets or wagers.” To 
take another example, the phrase “sporting event or contest” is a textbook 
example of a simple, parallel structure where “sporting” modifies both 
“event” and “contest.” See Scalia & Garner at 147–48 (providing similar 
examples and citing authorities); cf. 2011 Opinion, 35 Op. O.L.C. __, at 
*12 n.11 (concluding the same, although for different reasons). In contrast 
with such simple constructions, the sports-gambling modifier is embedded 
in a more complex structure that does not easily allow that modifier to 
extend beyond its immediate referent.  

Section 1084(a) similarly limits both prohibitions in the first clause to 
interstate wire transmissions. Congress prefaced both prohibitions with 
the phrase “for the transmission in interstate or foreign commerce of bets 
or wagers or information assisting in the placing of bets or wagers on any 
sporting event or contest.” 18 U.S.C. § 1084(a) (emphasis added). In 
context, the “transmission” must be “of ” what is mentioned in the follow-
ing phrase. By placing the interstate-commerce requirement before the 
word “of,” Congress made clear that the entire phrase preceding “of ”—
“the transmission in interstate or foreign commerce”—would apply to the 
first two prohibitions. Otherwise, the second prohibition would be missing 
a preposition: “for the transmission . . . information assisting in the plac-
ing of bets or wagers on any sporting event or contest.” But there are no 
similar indicators that would support rebutting the last-antecedent pre-
sumption and applying the sports-gambling modifier to the first prohibi-
tion.  

The road not taken is also illuminating. Simply by adding two commas, 
Congress could have unambiguously extended both prohibitions in the 
first clause to sports-related gambling: “for the transmission in interstate 
or foreign commerce of bets or wagers[,] or information assisting in the 
placing of bets or wagers[,] on any sporting event or contest.” See 2011 
Opinion, 35 Op. O.L.C. __, at *5 (recognizing that if the text contained 
“commas after each reference to ‘bets or wagers,’” it would have made 
the opinion’s interpretation “much more certain”). Congress “could have 
easily” crafted text that would have carried that meaning, but did not. 
Marx v. Gen. Revenue Corp., 568 U.S. 371, 384 (2013). The absence of 
these commas is particularly significant because it leaves “nothing in the 
statute to rebut the last-antecedent presumption.” In re Sanders, 551 F.3d 
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at 400. Because “Congress no doubt could have worked around this 
grammatical rule had it wished . . . we see nothing in the section to justify 
dispensing with this default rule of interpretation.” Id. The sports-
gambling modifier therefore does not limit the first prohibition of section 
1084(a)’s first clause, which makes it a crime to transmit “bets or wa-
gers,” including those unrelated to sports gambling.  

B. 

We likewise conclude that section 1084(a)’s second clause is not lim-
ited to sports gambling. The second clause prohibits the use of a wire 
communication facility “for the transmission of a wire communication 
which entitles the recipient to receive money or credit as a result of bets 
or wagers, or for information assisting in the placing of bets or wagers.” 
18 U.S.C. § 1084(a). That clause, on its face, applies to bets or wagers of 
any kind, even those unrelated to sports.  

We do not think it tenable to read into the second clause the qualifier 
“on any sporting event or contest” that appears in the first clause. Carry-
ing that qualifier forward to the second clause is even less textually plau-
sible than carrying it backward to the first prohibition of the first clause. 
As a matter of basic grammar, section 1084(a)’s first clause is distinct 
from the second clause; the two clauses are separated not only by a com-
ma, but also by an introductory determiner that repeats the beginning of 
the first clause (“for the transmission of ”). There is no reference to “any 
sporting event or contest” in that clause and no apparent textual reason 
why the modifier in the first clause would extend to the second clause.  

Nor does any canon of construction support reading the sports-
gambling modifier transitively across the two clauses. As our analysis of 
the first clause demonstrates, the series-qualifier principle would appear 
the most natural candidate to justify such a reading. But here, the sports-
gambling modifier appears after the second of four statutory prohibitions. 
It would take a considerable leap for the reader to carry that modifier both 
backward to the first prohibition of the first clause, then forward across 
the entire second clause. See, e.g., United States v. Lockhart, 749 F.3d 
148, 152–53 (2d Cir. 2014) (“[T]his is not the prototypical situation in 
which the series qualifier canon is applied, since . . . the modifier does not 
end the list in its entirety.”), aff ’d, 136 S. Ct. 958 (2016); Wong v. Minn. 
Dep’t of Human Servs., 820 F.3d 922, 928 (8th Cir. 2016) (“[T]he series-
qualifier canon generally applies when a modifier precedes or follows a 
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list, not when the modifier appears in the middle.”); cf. Koons Buick 
Pontiac GMC, Inc. v. Nigh, 543 U.S. 50, 61–62 (2004) (applying a quali-
fier at the end of the second item on a list to the first item as well, based 
in part on specific textual evidence that the second item modified the first 
item).  

Other portions of the Wire Act support this reading. Section 1084(b) 
uses the phrase “sporting event[s] or contest[s]” three times to define the 
scope of exceptions to section 1084(a)’s prohibitions. Subsection (b) 
exempts the transmission “of information for use in news reporting of 
sporting events or contests,” then exempts “the transmission of infor-
mation assisting in the placing of bets or wagers on a sporting event or 
contest from a State or foreign country where betting on that sporting 
event or contest is legal into a State or foreign country in which such 
betting is legal” (emphases added). That language illustrates that Con-
gress repeated the sports-gambling modifier when applying that term 
beyond its nearest, and most natural, referent. “When Congress includes 
particular language in one section of a statute but omits it in another,” we 
presume “that Congress intended a difference in meaning.” Digital Realty 
Tr., Inc. v. Somers, 138 S. Ct. 767, 777 (2018) (quoting Loughrin v. 
United States, 134 S. Ct. 2384, 2390 (2014) (internal quotation marks and 
alteration omitted)); Rubin v. Islamic Republic of Iran, 138 S. Ct. 816, 
826 (2018) (rejecting a proposed reading of a statutory provision on the 
ground that if Congress wanted the provision to have the claimed effect 
“it knew how to say so”).  

By contrast, section 1084(d) creates a notice-and-disconnect regime for 
common carriers, which must discontinue services to subscribers upon 
notice that the subscribers are using, or will use, their facilities “for the 
purpose of transmitting or receiving gambling information in interstate or 
foreign commerce in violation of Federal, State or local law.” Section 
1084(d), however, contains none of the sports-gambling qualifiers that 
appear in section 1084(a) or (b), and section 1084(d) contains no indica-
tion that it is limited to gambling information involving sporting events or 
contests. The absence of that modifier in section 1084(d) was presumably 
intentional. We thus cannot regard Congress’s decision to omit the modi-
fier from the second clause of section 1084(a) as an accident.  

Our 2011 Opinion concluded that the sports-gambling modifier applied 
to section 1084(a)’s second clause, reasoning that Congress had used 
“shortened phrases in the second clause to refer back to terms spelled out 
more completely in the first clause.” 35 Op. O.L.C. __, at *7. We ob-
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served that the first clause prohibits the use of a wire communication 
facility for “the transmission in interstate or foreign commerce” of the 
prohibited bets or information, but that the second clause prohibits the use 
of the facility just for “the transmission of a wire communication” without 
repeating again the words “in interstate or foreign commerce.” Id. Citing 
the views of the Criminal Division and the legislative history, we con-
cluded that Congress “presumably intended all the prohibitions in the 
Wire Act, including those in the second clause, to be limited to interstate 
or foreign (as opposed to intrastate) wire communications.” Id. Because 
the interstate-commerce qualifier could apply to both clauses, we con-
cluded that the second clause used the phrase “for the transmission of a 
wire communication” as shorthand for both the interstate-commerce 
modifier and the sports-gambling modifier. Id.  

We disagree with this inference, however, because the interstate-
commerce modifier and the sports-gambling modifier are not parallel 
phrases. Within the grammar of the statute, the interstate-commerce 
element reaches beyond its nearest referent to modify at least the second 
prohibition as well as the first. See 18 U.S.C. § 1084(a) (“for the trans-
mission in interstate or foreign commerce of bets or wagers or infor-
mation assisting in the placing of bets or wagers”) (emphases added). 
Both prohibitions are tied by prepositional phrases to the “transmission in 
interstate or foreign commerce.” By contrast, there is no similar textual 
indication that the sports-gambling modifier ranges beyond its nearest 
referent: “information assisting in the placing of bets or wagers.” In 
addition, the interstate-commerce modifier appears at the beginning of a 
list of four prohibitions, and so there is precedent to support carrying the 
modifier forward to modify the prohibitions in the second clause. See 
United States v. Bass, 404 U.S. 336, 339–40 (1971) (“Since ‘in commerce 
or affecting commerce’ undeniably applies to at least one antecedent, and 
since it makes sense with all three, the more plausible construction here is 
that it in fact applies to all three.”). By contrast, the sports-gambling 
modifier appears midway through the list, which does not support the 
shorthand reference suggested by our 2011 Opinion. In view of these 
textual differences, we do not believe that the interstate-commerce modi-
fier helps us to interpret the sports-gambling modifier. If anything, the 
textual differences underscore why the sports-gambling modifier does not 
apply across the statute.  

In sum, the linguistic maneuvers that are necessary to conclude that the 
sports-gambling modifier sweeps both backwards and forwards to reach 
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all four of section 1084(a)’s prohibitions are too much for the statutory 
text to bear. See Lockhart, 749 F.3d at 152–53; Wong, 820 F.3d at 928. 
For these reasons, we conclude that the phrase “on any sporting event  
or contest” does not extend beyond the second prohibition in section 
1084(a)’s first clause to qualify section 1084(a)’s second clause.  

C. 

Having concluded the text was ambiguous, our 2011 Opinion reasoned 
that reading the Wire Act’s prohibitions as limited to sports gambling 
“produce[d] the more logical result.” 35 Op. O.L.C. __, at *5; see also id. 
at *7 (applying the sports-gambling modifier across all four prohibitions 
“made[] functional sense of the statute”). We found it “difficult to discern 
why Congress, having forbidden the transmission of all kinds of bets or 
wagers, would have wanted to prohibit only the transmission of infor-
mation assisting in bets or wagers concerning sports.” Id. at *5. There is a 
logic to this reasoning, but unlike the 2011 Opinion, we view the statutory 
language as plain, and, absent a patent absurdity, we must apply the 
statute as written. See Dunn v. CFTC, 519 U.S. 465, 470 (1997). 

We do not think that applying the Wire Act as written would result in 
an interpretation “where it is quite impossible that Congress could have 
intended the result . . . and where the alleged absurdity is so clear as to be 
most obvious to most anyone.” Pub. Citizen v. U.S. Dep’t of Justice, 491 
U.S. 440, 470–71 (1989) (Kennedy, J., concurring in judgment); see 
Scalia & Garner at 237 (“The absurdity must consist of a disposition that 
no reasonable person could intend.”). Congress may well have had rea-
sons to target the transmission of information assisting in sports gambling. 
Unlike lotteries, numbers games, or other kinds of non-sports gambling, 
sports gambling has long depended on the real-time transmission of 
information like point spreads, odds, or the results of horse races. Indeed, 
in concluding that the Wire Act was limited to sports gambling, our 2011 
Opinion quoted the legislative history in which Senator Eastland, the 
Chairman of the Judiciary Committee, emphasized that illegal bookmak-
ing required the use of the wires, because bookmakers and betters needed 
real-time results of horse “races at about 20 major racetracks throughout 
the country.” 35 Op. O.L.C. __, at *9 (quoting 107 Cong. Rec. 13,901 
(1961)). Moreover, Congress might have been worried that an unfocused 
prohibition on transmitting any information that “assisted” in any sort of 
gambling whatsoever would criminalize a range of speech-related con-
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duct—concerns that Congress evidently had in mind when it narrowed 
section 1084(a)’s prohibitions by excepting transmissions made “for use 
in news reporting of sporting events or contests.” 18 U.S.C. § 1084(b). 
We need not speculate further. It is sufficient that Congress targeted the 
transmission of information assisting in sports gambling in the text, and 
that applying the Wire Act as written does not produce an obviously 
absurd result.  

In our 2011 Opinion, we found it improbable that Congress would have 
failed to prohibit “the transmission of information assisting in the placing 
of bets or wagers on non-sporting events,” but then, in section 1084(a)’s 
second clause, prohibited transmissions “entitling the recipient to receive 
money or credit for the provision of information assisting in the placing of 
those lawfully-transmitted bets.” 35 Op. O.L.C. __, at *8.11 But improba-
ble is not absurd, and that anomaly largely falls away if, as we have 
concluded, transmitting bets or wagers of any kind is indeed unlawful 
under section 1084(a)’s first clause. See supra Part II.A. It was not absurd 
for Congress to supplement a broad prohibition on transmitting infor-
mation that assists sports gambling in the first clause with another prohi-
bition on a particular species of transmissions concerning all forms of 
gambling: those that entitle a recipient to money or credit for information 
that assists in the placing of unlawfully transmitted bets and wagers. Even 
if these prohibitions were anomalous, however, that result would simply 
reflect the statutory text. It is the job of the Executive to faithfully execute 
those words, and that of Congress to fix or improve those laws as it sees 
fit. See Exxon Mobil Corp. v. Allapattah Servs., 545 U.S. 546, 565 (2005) 
(If there is an “unintentional drafting gap,” “it is up to Congress rather 
than the courts to fix it. The omission may seem odd, but it is not ab-
surd.”).  

Our 2011 Opinion also relied heavily upon the legislative history of the 
1961 Wire Act. Citing the many references in the legislative history to 
sports gambling and the dearth of references to other forms of gambling, 

                           
11 Similar results would follow even if section 1084(a) were limited to sports gam-

bling. If it were so limited, section 1084(a)’s first clause would allow people to relay 
sports bets and wagers so long as they did not use the wires to do so—yet the second 
clause would prohibit wire transmissions entitling the recipients to receive money or 
credit for those bets and wagers. The primary conduct of betting would not be prohibited 
under the Wire Act, yet the wire transmission entitling the bettor to payment would be a 
criminal offense under that statute.  
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the opinion concluded that “Congress’s overriding goal in the Act was to 
stop the use of wire communications for sports gambling in particular.” 35 
Op. O.L.C. __, at *8; see id. at *8–10. That may well have been true. But 
“statutory prohibitions often go beyond the principal evil to cover rea-
sonably comparable evils, and it is ultimately the provisions of our laws 
rather than the principal concerns of our legislators by which we are 
governed.” Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 79 
(1998); see also Encino Motorcars, LLC v. Navarro, 138 S. Ct. 1134, 
1142, 1143 (2018) (declining to attach significance to the fact that the 
legislative history of the Fair Labor Standards Act “discusses ‘automobile 
salesmen, partsmen, and mechanics’ but never discusses service advi-
sors,” because “[e]ven if Congress did not foresee all of the applications 
of the statute, that is no reason not to give the statutory text a fair read-
ing”).  

Our 2011 Opinion also emphasized the drafting history of the Wire Act. 
As we explained it, an earlier draft of the bill was unequivocally limited 
to sports gambling. When the Senate Judiciary Committee substantially 
redrafted the provision to change it to its current form, the Committee 
removed the commas that had so clearly limited the initial prohibitions to 
sporting events and contests. Our 2011 Opinion could not identify evi-
dence in the legislative history that when Congress reworked the provi-
sion, it intended “to expand dramatically the scope of prohibited transmis-
sions from ‘bets or wagers . . . on any sporting event or contest’ to all 
‘bets or wagers,’ or to introduce a counterintuitive disparity between the 
scope of the statute’s” different prohibitions. 35 Op. O.L.C. __, at *6. The 
committee reports, for instance, did not suggest that these changes dra-
matically expanded the Wire Act’s coverage. Given that such substantial 
changes “would have significantly altered the scope of the statute,” our 
2011 Opinion read the “absence of comment” to be significant. Id. at *7.  

But we do not share the 2011 Opinion’s confidence that silence in the 
legislative history on those revisions is so probative. As the Supreme 
Court recently observed, “if the text is ambiguous, silence in the legisla-
tive history cannot lend any clarity,” and “if the text is clear, it needs no 
repetition in the legislative history.” Encino Motorcars, 138 S. Ct. at 
1143; see also Avco Corp. v. U.S. Dep’t of Justice, 884 F.2d 621, 625 
(D.C. Cir. 1989) (“[S]ilence in legislative history is almost invariably 
ambiguous. If a statute is plain in its words, the silence may simply mean 
that no one in Congress saw any reason to restate the obvious.”). Here, the 
text is clear, and thus, even if so inclined, we would not have a justifica-
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tion for delving into the Congressional Record to ascertain what individu-
al Members of Congress may have thought at the time. It is the words of 
the statute that the President signs into law, and in so doing, “it is not to 
be supposed that . . . the President endorses the whole Congressional 
Record.” Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384, 
396 (1951) (Jackson, J., concurring). As the Supreme Court recently 
emphasized, “‘[i]t is the business of Congress to sum up its own debates 
in its legislation,’ and once it enacts a statute, ‘we do not inquire what the 
legislature meant; we ask only what the statute means.’” Epic Sys. Corp. 
v. Lewis, 138 S. Ct. 1612, 1631 (2018) (quoting Schwegmann Bros., 341 
U.S. at 396 (Jackson, J., concurring) (some internal quotation marks 
omitted)). Congress left the authoritative record of its deliberations in the 
text of the statute, and we rely solely upon its plain meaning to govern our 
interpretation here.12  

III. 

In view of our conclusion that the Wire Act applies to non-sports gam-
bling, the Criminal Division has asked us to revisit the question that our 
2011 Opinion did not need to answer, namely whether the 2006 enactment 

                           
12 Even if we were to consider the legislative history, there are multiple inferences one 

could reasonably draw from the progression of the legislation through Congress. The 
2011 Opinion quoted concerns expressed by Senator Kefauver (the leader of the Senate’s 
1950s investigation into organized crime), who pressed a Department of Justice witness 
on why the draft Wire Act did not reach numbers games and other forms of non-sports-
based gambling. 35 Op. O.L.C. __, at *10 n.7. Shortly after that hearing, the Judiciary 
Committee added the new language to change the prohibitions of the bill to their enacted 
form; in so doing, it removed the commas that had limited the draft prohibitions to 
sporting events and contests. Our 2011 Opinion concluded from this chain of events that 
Congress did not intend that change to extend the Wire Act’s prohibitions to non-sports 
gambling. Id. at *6–7. But one might just as well speculate that the Judiciary Committee 
made such changes to respond to Senator Kefauver’s urging that the Wire Act reach non-
sports gambling. Here then, as in other instances, the legislative record provides grounds 
for alternative interpretations of what the Members may have intended. See Exxon Mobil, 
545 U.S. at 568 (The “investigation of legislative history has a tendency to become, to 
borrow Judge Leventhal’s memorable phrase, an exercise in ‘looking over a crowd and 
picking out your friends.’” (quoting Patricia Wald, Some Observations on the Use of 
Legislative History in the 1981 Supreme Court Term, 68 Iowa L. Rev. 195, 214 (1983)); 
see also Scalia & Garner at 377 (“With major legislation, the legislative history has 
something for everyone.”). Rather than relying upon suppositions concerning Members’ 
intent, however, we view the relevant record to be the unambiguous words of the statute.  
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of UIGEA modifies the scope of the Wire Act. See Memorandum for John 
P. Cronan, Principal Deputy Assistant Attorney General, Criminal Divi-
sion, from David C. Rybicki, Deputy Assistant Attorney General, Crimi-
nal Division, Re: The Interaction Between UIGEA and the Wire Act at 2 
(Aug. 28, 2018). Specifically, the Criminal Division has asked whether, in 
excluding certain activities from UIGEA’s definition of “unlawful Inter-
net gambling,” UIGEA excludes those same activities from the prohibi-
tions under other federal gambling laws. Id. We conclude that it does not.  

Congress enacted UIGEA to strengthen the enforcement of existing 
prohibitions against illegal gambling on the Internet. 31 U.S.C. § 5361(4). 
UIGEA prohibits anyone “engaged in the business of betting or wagering” 
from “knowingly accept[ing]” various kinds of payments “in connection 
with the participation of another person in unlawful Internet gambling.” 
Id. § 5363. UIGEA defines “unlawful Internet gambling” as follows:  

IN GENERAL.—The term “unlawful Internet gambling” means to 
place, receive, or otherwise knowingly transmit a bet or wager by 
any means which involves the use, at least in part, of the Internet 
where such bet or wager is unlawful under any applicable Federal or 
State law in the State or Tribal lands in which the bet or wager is ini-
tiated, received, or otherwise made.  

Id. § 5362(10)(A). That term, however, “does not include” certain enu-
merated activities. Id. § 5362 (10)(B)–(D). For instance, UIGEA excludes 
from coverage certain bets or wagers that are “initiated and received or 
otherwise made exclusively within a single State” and done so in accord-
ance with the laws of such State, even if the routing of those wire trans-
missions was done in a manner that involved interstate commerce. Id.  
§ 5362(10)(B).  

UIGEA’s definition of “unlawful Internet gambling” simply does not 
affect what activities are lawful under the Wire Act. This definition ap-
plies only to the “subchapter” in which UIGEA is contained, 31 U.S.C.  
§ 5362, and the Wire Act does not use the term “unlawful Internet gam-
bling” in any event. Our conclusion follows from the plain meaning of the 
statutory definition, and Congress has confirmed it with a reservation 
clause stating that “[n]o provision of this subchapter shall be construed as 
altering, limiting, or extending any Federal or State law or Tribal-State 
compact prohibiting, permitting, or regulating gambling within the United 
States.” Id. § 5361(b). UIGEA therefore in no way “alter[s], limit[s], or 
extend[s]” the existing prohibitions under the Wire Act.  
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IV. 

For the reasons explained, we conclude that our 2011 Opinion conflicts 
with the plain language of the Wire Act. We emphasize, however, that we 
employ considerable caution in departing from our prior opinions, and we 
therefore think it appropriate to explain in detail why reconsideration is 
warranted here. This Office, exercising authority delegated by the Attor-
ney General, provides binding legal advice within the Executive Branch. 
See 28 U.S.C. § 511; 28 C.F.R. § 0.25(a); Memorandum for the Attorneys 
of the Office, from David J. Barron, Acting Assistant Attorney General, 
Office of Legal Counsel, Re: Best Practices for OLC Legal Advice and 
Written Opinions at 1 (July 16, 2010) (“2010 Best Practices Memo”), 
https://www.justice.gov/sites/default/files/pages/attachments/2014/07/11/
olc-best-practices-2010.pdf; Memorandum for the Attorneys of the Office, 
from Steven G. Bradbury, Principal Deputy Assistant Attorney General, 
Office of Legal Counsel, Re: Best Practices for OLC Opinions at 1 (May 
16, 2005) (“2005 Best Practices Memo”), https://www.justice.gov/sites/
default/files/pages/attachments/2014/07/11/olc-best-practices-2005.pdf. 
Although the Judicial Branch’s doctrine of stare decisis does not itself 
apply to the Executive Branch, we embrace the long tradition of general 
adherence to executive branch legal precedent, reflecting strong interests 
in efficiency, institutional credibility, and the reasonable expectations of 
those who have relied on our prior advice. This tradition of respect for 
Department precedent predates the establishment of this Office and re-
flects the longstanding practice of Attorneys General in providing legal 
advice.13  

                           
13 See, e.g., Import Duties—Warehoused Goods, 21 Op. Att’y Gen. 23, 24 (1894) (“A 

[definitional] question once definitely answered by one of my predecessors and left at rest 
for a long term of years should be reconsidered by me only in a very exceptional case,” 
and “reconsideration” would only be appropriate if predicate assumptions on which the 
past advice relied were no longer correct); Camel’s Hair Noils—Drawback, 24 Op. Att’y 
Gen. 53, 55 (1902) (“[Attorney General] Olney’s opinion, although brief, is evidently 
based on careful consideration of all aspects of the case. It is not perhaps accurate, . . . but 
I concur in the principle of my predecessor’s ruling, and perceive no sufficient reason to 
revise the same. A question once definitely answered by one of my predecessors and left 
at rest for a long term of years should be reconsidered by me only in a very exceptional 
case.” (internal citations omitted)); see also Trevor W. Morrison, Stare Decisis in the 
Office of Legal Counsel, 110 Colum. L. Rev. 1448, 1471–74 (2010) (discussing the 
historical practice of stare decisis within the Department of Justice).  

https://www.justice.gov/%E2%80%8Bsites/%E2%80%8Bdefault/%E2%80%8Bfiles/%E2%80%8Bpages/%E2%80%8Battachments/%E2%80%8B2014/%E2%80%8B07/%E2%80%8B11/%E2%80%8Bolc-best-practices-2010.%E2%80%8Bpdf
https://www.justice.gov/%E2%80%8Bsites/%E2%80%8Bdefault/%E2%80%8Bfiles/%E2%80%8Bpages/%E2%80%8Battachments/%E2%80%8B2014/%E2%80%8B07/%E2%80%8B11/%E2%80%8Bolc-best-practices-2010.%E2%80%8Bpdf
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Reconsidering past opinions without considering these interests “could 
easily lead to requests for reconsideration of earlier Opinions on other 
subjects,” thereby undermining the value of our legal advice. Memoran-
dum for the Attorney General, from Malcolm R. Wilkey, Assistant Attor-
ney General, Office of Legal Counsel, Re: Gifts from Foreign Govern-
ments, CP-58-80 of May 14, 1958, at 3 (May 15, 1958). Accordingly, we 
“should not lightly depart from such past decisions, particularly where 
they directly address and decide a point in question.” 2010 Best Practices 
Memo at 2; accord 2005 Best Practices Memo at 2.  

We nevertheless have recognized that, “as with any system of prece-
dent, past decisions” of our Office “may be subject to reconsideration and 
withdrawal in appropriate cases and through appropriate processes.” 2010 
Best Practices Memo at 2. We have departed from our prior advice for a 
range of reasons. In many instances, we have withdrawn precedents when 
intervening developments in the law appear to cast doubt upon our con-
clusions.14 We have also modified earlier advice where the factual predi-
cates have shifted or we have come to a better understanding of them. See, 
e.g., Scope of Treasury Department Purchase Rights with Respect to 
Financing Initiatives of the U.S. Postal Service, 19 Op. O.L.C. 238, 238, 
243, 244 (1995) (upon being asked to “reconsider and rescind” a 1993 
opinion, we “reaffirmed and clarified” that opinion but, after gathering 
information from the agencies and learning that one agency was not 
operating in the manner anticipated by the statute or by us, we modified 
one of its conclusions).  

In other instances, however, we have reconsidered our advice after 
identifying errors in the supporting legal reasoning.15 We have, for exam-

                           
14 See, e.g., Memorandum for the Files, from Steven G. Bradbury, Principal Deputy 

Assistant Attorney General, Re: Status of Certain OLC Opinions Issued in the Aftermath 
of the Terrorist Attacks of September 11, 2001, at 2 (Jan. 15, 2009) (“Bradbury Memo on 
9/11 Opinions”) (withdrawing certain post-9/11 opinions because, among other things, 
their legal reasoning had “been overtaken by subsequent decisions of the Supreme Court 
and by legislation passed by Congress and supported by the President”); Authority of the 
Department of the Interior to Provide Historic Preservation Grants to Historic Religious 
Properties Such as the Old North Church, 27 Op. O.L.C. 91, 117 (2003) (“Perhaps more 
important, recent Supreme Court decisions have brought the demise of the ‘pervasively 
sectarian’ doctrine that comprised the basis . . . the 1995 Opinion of this Office.”).  

15 See, e.g., Application of Anti-Nepotism Statute to Presidential Appointment in White 
House, 41 Op. O.L.C. __, at *9–14 (Jan. 20, 2017) (describing our past opinions as legally 
erroneous as an initial matter and overtaken by subsequent developments in the law); 
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ple, modified our position regarding whether the Appointments Clause 
applies to private entities who perform functions on behalf of the federal 
government.16 And we have revisited precedents that themselves had 
reversed established positions of the Executive Branch.17  

Several factors justify reconsideration here. Although the 2011 Opinion 
directly addressed the question now before us, we believe that the 2011 
Opinion devoted insufficient attention to the statutory text and applicable 
canons of construction, which we believe compel the conclusion that the 
prohibitions of the Wire Act are not uniformly limited to sports gambling. 
Furthermore, the 2011 Opinion is of relatively recent vintage and departed 

                                                      
Definition of Torture under 18 U.S.C. §§ 2340–2340A, 28 Op. O.L.C. 297, 304 n.17 
(2004) (“We do not believe [these statutory sources] provide a proper guide for interpret-
ing ‘severe pain’ in the very different context of the prohibition against torture in sections 
2340–2340A.”); Reconsideration of Applicability of the Davis-Bacon Act to the Veteran 
Administration’s Lease of Medical Facilities, 18 Op. O.L.C. 109 (1994) (reversing the 
conclusions reached in Applicability of the Davis-Bacon Act to the Veterans Administra-
tion’s Lease of Medical Facilities, 12 Op. O.L.C. 89 (1988)); Authority of the Federal 
Bureau of Investigation To Override International Law In Extraterritorial Law Enforce-
ment Activities, 13 Op. O.L.C. 163 (1989) (disapproving the conclusion reached in 
Extraterritorial Apprehension by the Federal Bureau of Investigation, 4B Op. O.L.C. 543 
(1980), that the FBI lacked authority to apprehend a fugitive in a foreign state in a manner 
contrary to customary international law).  

16 Compare The Constitutional Separation of Powers Between the President and Con-
gress, 20 Op. O.L.C. 124, 146 n.65 (1996) (“disapprov[ing of ] the Appointments Clause 
analysis and conclusion of an earlier opinion of this Office,” and finding that the Ap-
pointments Clause does not apply to private entities), with Officers of the United States 
Within the Meaning of the Appointments Clause, 31 Op. O.L.C. 73, 121 (2007) (reversing 
the 1996 opinion’s conclusion that the Appointments Clause does not apply to private 
entities).  

17 See, e.g., Validity of Statutory Rollbacks as a Means of Complying with the Ineligi-
bility Clause, 33 Op. O.L.C. __, at *1 (May 20, 2009) (reconsidering 1987 OLC opinion 
that “was not in accord with the prior interpretations of this Clause by the Department of 
Justice and has not consistently guided subsequent practice of the Executive Branch” and 
did not “reflect[] the best reading of the Ineligibility Clause” of the Constitution); Memo-
randum for the Files, from Steven G. Bradbury, Principal Deputy Assistant Attorney 
General, Office of Legal Counsel, Re: October 23, 2001 OLC Opinion Addressing the 
Domestic Use of Military Force to Combat Terrorist Activities at 2 (Oct. 6, 2008) (over-
turning post-9/11 precedent that had departed from “the longstanding interpretation of the 
Executive Branch,” under which “any particular application of the Insurrection Act to 
authorize the use of the military for law enforcement purposes would require the presence 
of an actual obstruction of the execution of federal law or a breakdown in the ability of 
state authorities to protect federal rights”).  
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from established Department practice, which included successful prosecu-
tions under a broader understanding of the Wire Act and repeated repre-
sentations to Congress about the Department’s views. See supra Part I. 
The Department’s position prior to our 2011 Opinion, indeed, may have 
informed Congress’s action in 2006 in enacting the UIGEA, which pro-
hibited the acceptance of payment in connection with “unlawful Internet 
gambling,” but expressly declined to alter, limit, or extend any federal 
laws “prohibiting, permitting, or regulating gambling within the United 
States.” 31 U.S.C. § 5361(b).  

Reaching a contrary conclusion from our prior opinion will also make it 
more likely that the Executive Branch’s view of the law will be tested in 
the courts. We have sometimes relied on that likelihood in considering 
whether the Executive should decline to enforce or defend unconstitution-
al statutes. See Presidential Authority to Decline to Execute Unconstitu-
tional Statutes, 18 Op. O.L.C. 199, 201 (1994); Recommendation that the 
Department of Justice Not Defend the Constitutionality of Certain Provi-
sions of the Bankruptcy Amendments and Federalist Judgeship Act of 
1984, 8 Op. O.L.C. 183, 193–94 (1984). We likewise believe it relevant in 
determining whether to depart from our precedent. Under our 2011 Opin-
ion, the Department of Justice may not pursue non-sports-gambling-
related prosecutions under the Wire Act. But under the conclusion we 
adopt today, such prosecutions may proceed where appropriate, and courts 
may entertain challenges to the government’s view of the statute’s scope 
in such proceedings. While the possibility of judicial review cannot sub-
stitute for the Department’s independent obligation to interpret and faith-
fully execute the law, that possibility does provide a one-way check on 
the correctness of today’s opinion, which weighs in favor of our change in 
position.  

We acknowledge that some may have relied on the views expressed in 
our 2011 Opinion about what federal law permits. Some States, for exam-
ple, began selling lottery tickets via the Internet after the issuance of our 
2011 Opinion.18 But in light of our conclusion about the plain language of 

                           
18 See, e.g., John Byrne, Quinn Says Online Lottery Sales Could Start in Spring, Chi. 

Tribune (Dec. 27, 2011), http://www.chicagotribune.com/news/local/politics/chi-quinn-
says-online-lottery-sales-could-start-in-spring-20111227-story.html (explaining that 
“following a U.S. Justice Department ruling that the Internet sales [of state lottery tickets] 
are legal,” the Governor of Illinois planned to move forward with plans to sell lottery 
tickets on the Internet); State of Illinois, Office of Management and Budget, Illinois 
 

http://www.chicagotribune.com/%E2%80%8Bnews/%E2%80%8Blocal/%E2%80%8Bpolitics/%E2%80%8Bchi-quinn-says-online-lottery-sales-could-start-in-spring-20111227-story.%E2%80%8Bhtml
http://www.chicagotribune.com/%E2%80%8Bnews/%E2%80%8Blocal/%E2%80%8Bpolitics/%E2%80%8Bchi-quinn-says-online-lottery-sales-could-start-in-spring-20111227-story.%E2%80%8Bhtml
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the statute, we do not believe that such reliance interests are sufficient to 
justify continued adherence to the 2011 opinion.19 Moreover, if Congress 
finds it appropriate to protect those interests, it retains ultimate authority 
over the scope of the statute and may amend the statute at any time, either 
to broaden or narrow its prohibitions.  

V. 

We conclude that the prohibitions of 18 U.S.C. § 1084(a) are not uni-
formly limited to gambling on sporting events or contests. Only the sec-
ond prohibition of the first clause of section 1084(a), which criminalizes 
transmitting “information assisting in the placing of bets or wagers on any 
sporting event or contest,” is so limited. The other prohibitions apply to 
non-sports-related betting or wagering that satisfy the other elements of 
section 1084(a). We also conclude that section 1084(a) is not modified by 
UIGEA. This opinion supersedes and replaces our 2011 Opinion on the 
subject.  

 STEVEN A. ENGEL 
 Assistant Attorney General 
 Office of Legal Counsel 

                                                      
Performance Reporting System, Agency Performance Metric Reports FY18 Quarter 4 
(Aug. 14, 2018 3:53 PM), https://www.illinois.gov/gov/budget/IPRS%20Reports/458_
Department_of_the_Lottery.pdf (“Internet sales” of Illinois lottery tickets were about $20 
million in FY 2017 and in FY 2018).  

19 An individual who reasonably relied upon our 2011 Opinion may have a defense for 
acts taken in violation of the Wire Act after the publication of that opinion and prior to the 
publication of this one. See, e.g., United States v. Pa. Indus. Chem. Corp., 411 U.S. 655, 
673–74 (1973); Cox v. Louisiana, 379 U.S. 559, 568–69 (1965). The reliance interest 
implicit in any such defense, however, does not bear upon our reconsideration of the 2011 
Opinion.  

https://www.illinois.gov/%E2%80%8Bgov/%E2%80%8Bbudget/%E2%80%8BIPRS%20Reports/%E2%80%8B458_%E2%80%8BDepartment_%E2%80%8Bof_%E2%80%8Bthe_%E2%80%8BLottery.%E2%80%8Bpdf
https://www.illinois.gov/%E2%80%8Bgov/%E2%80%8Bbudget/%E2%80%8BIPRS%20Reports/%E2%80%8B458_%E2%80%8BDepartment_%E2%80%8Bof_%E2%80%8Bthe_%E2%80%8BLottery.%E2%80%8Bpdf


CHAPTER 33 

(CORRECTED COPY) 

 

AN ACT allowing wagering at casinos and racetracks on the results of certain professional or 

collegiate sports or athletic events, supplementing Title 5 of the Revised Statutes, 

amending and repealing various parts of the statutory law. 

 

 BE IT ENACTED by the Senate and General Assembly of the State of New Jersey: 

 

C.5:12A-10  Definitions relative to sports wagering. 

 1. As used in this act: 

 "casino" means a licensed casino or gambling house located in Atlantic City at which 

casino gambling is conducted pursuant to the provisions of P.L.1977, c.110 (C.5:12-1 et 

seq.); 

 “commission” means the Casino Control Commission established pursuant to section 50 

of P.L.1977, c.110 (C.5:12-50); 

 “collegiate sport or athletic event” means a sport or athletic event offered or sponsored by 

or played in connection with a public or private institution that offers educational services 

beyond the secondary level; 

 "division" means the Division of Gaming Enforcement established pursuant to section 55 

of P.L.1977, c.110 (C.5:12-55); 

 “former racetrack” means any former racetrack where a horse race meeting was conducted 

within 15 years prior to the effective date of P.L.2014, c.62 (C.5:12A-7 et seq.), excluding 

premises other than the land contained within the racecourse oval; 

 “Internet sports pool operator” means an entity that is licensed as a casino service industry 

enterprise pursuant to section 92 of P.L.1977, c.110 (C.5:12-92) and that holds a permit 

issued by the division to operate an online sports pool; 

 “online sports pool” means a sports wagering operation in which wagers on sports events 

are made through computers or mobile or interactive devices and accepted at a sports 

wagering lounge through an online gaming system which is operating pursuant to a sports 

wagering permit issued by the division or racing commission pursuant to P.L.2018, c.33 

(C.5:12A-10 et al.); 

 "operator" means a casino or a racetrack which has elected to operate a sports pool, either 

independently or jointly, and any entity with whom a casino or racetrack licensed to operate 

a sports pool contracts to operate a sports pool or online sports pool, including an Internet 

sports pool operator, on its behalf; 

 “professional sport or athletic event” means an event at which two or more persons 

participate in sports or athletic events and receive compensation in excess of actual expenses 

for their participation in such event; 

 "prohibited sports event" means any collegiate sport or athletic event that takes place in 

New Jersey or a sport or athletic event in which any New Jersey college team participates 

regardless of where the event takes place.  A “prohibited sports event” does not include the 

other games of a collegiate sport or athletic tournament in which a New Jersey college team 

participates, nor does it include any games of a collegiate tournament that occurs outside 

New Jersey even though some of the individual games or events are held in New Jersey.  A 

prohibited sports event includes all high school sports events, electronic sports, and 

competitive video games but does not include international sports events in which persons 

under age 18 make up a minority of the participants; 

 "racetrack" means the physical facility and the land, as of the effective date of P.L.2018, 

c.33 (C.5:12A-10 et al.), where a permit holder conducts a horse race meeting with wagering 

under a license issued by the racing commission pursuant to P.L.1940, c.17 (C.5:5-22 et 
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seq.), and includes any former racetrack; 

 "racing commission" means the New Jersey Racing Commission established by section 1 

of P.L.1940, c.17 (C.5:5-22); 

 "sports event" means any professional sport or athletic event, any Olympic or international 

sports competition event and any collegiate sport or athletic event, or any portion thereof, 

including, but not limited to, the individual performance statistics of athletes in a sports 

event or combination of sports events, except “sports event” shall not include a prohib ited 

sports event or a fantasy sports activity, as defined in section 2 of P.L.2017, c.231 (C.5:20-

2); 

 "sports pool" means the business of accepting wagers on any sports event by any system 

or method of wagering, including but not limited to single-game bets, teaser bets, parlays, 

over-under, moneyline, pools, exchange wagering, in-game wagering, in-play bets, 

proposition bets, and straight bets; and 

 "sports wagering lounge" means an area wherein a licensed sports pool is operated  located 

in a casino hotel or racetrack. 

 

C.5:12A-11  Issuance, renewal of sports wagering licenses. 

 2. a. The division shall issue all sports wagering licenses and renewals thereof to casinos.  

The racing commission shall issue all initial sports wagering licenses to racetracks but the 

division shall have responsibility for the renewal thereof.  In addition to casino games 

permitted pursuant to the provisions of P.L.1977, c.110 (C.5:12-1 et seq.), a casino which 

holds a sports wagering license issued by the division may operate a sports pool in 

accordance with the provisions of this act and applicable regulations promulgated pursuant to 

this act.  A racetrack which holds an initial sports wagering license issued by the racing 

commission or a sports wagering license that has been renewed by the division may operate a 

sports pool in accordance with the provisions of this act and applicable regulations 

promulgated pursuant to this act.  A casino which holds a sports wagering license and a 

racetrack which holds a sports wagering license may enter into an agreement to jointly 

operate a sports pool at the racetrack, in accordance with the provisions of this act and 

applicable regulations promulgated pursuant to this act.  A casino or racetrack that holds a 

sports wagering license may conduct an online sports pool or may authorize an internet 

sports pool operator licensed as a casino service industry enterprise pursuant to section 92 of 

P.L.1977, c.110 (C.5:12-92), or an applicant for such license, to operate an online sports pool 

on its behalf provided the terms of the agreement are approved by the division, in the case of 

a casino, or the racing commission, in the case of a racetrack; provided, however, that each 

sports wagering licensee may provide no more than three individually branded websites, each 

of which may have an accompanying mobile application bearing the same brand as the 

website for an online sports pool, those websites and mobile applications, in the case of a 

casino being in addition to or, in the discretion of the casino, in conjunction with, any 

websites and mobile applications that also offer other types of Internet gaming pursuant to 

P.L.2013, c.27 (C.5:12-95.17 et seq.).  No online sports pool shall be opened to the public, 

and no sports wagering, except for test purposes, may be conducted therein, until an Internet 

sports pool operator receives from the division a permit to conduct an online sports pool.  

Sports wagering licensees and operators may provide promotional credits, incentives, 

bonuses, complimentaries, or similar benefits designed to induce sports betters to wager.  

The division, in consultation with the commission, shall establish by rule standards 

governing the provision of these measures.  The server or other equipment used by a 

racetrack to accept wagers at a sports pool or online sports pool shall be located in that 
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racetrack or in any location in Atlantic City which conforms to the requirements of section 

20 of P.L.2013, c.27 (C.5:12-95.22) and any additional requirements which the division may 

impose by regulation.  The server or other equipment used by a casino to accept wagers at a 

sports pool or online sports pool shall conform to the requirements of section 20 of P.L.2013, 

c.27 (C.5:12-95.22) and any additional requirements which the division may impose by 

regulation. 

 With regard to this act, P.L.2018, c.33 (C.5:12A-10 et al.), the duties specified in section 

63 of P.L.1977, c.110 (C.5:12-63) of the Casino Control Commission shall apply to the 

extent not inconsistent with the provisions of this act.  In addition to the duties specified in 

section 76 of P.L.1977, c.110 (C.5:12-76), the division or racing commission, as required 

pursuant to this act, shall hear and decide promptly and in reasonable order all applications 

for a license to operate a sports pool.  In addition to the duties specified in section 76 of 

P.L.1977, c.110 (C.5:12-76), the division shall have the general responsibility for the 

implementation of this act, except with respect to the authority to issue sports wagering 

licenses to a racetrack as provided by this act, and shall have all other duties specified in that 

section with regard to the operation of a sports pool. 

 The license to operate a sports pool shall be in addition to any other license required to be 

issued pursuant to P.L.1977, c.110 (C.5:12-1 et seq.) to operate a casino or pursuant to 

P.L.1940, c. 17 (C.5:5-22 et seq.) to conduct horse racing.  The division and the racing 

commission shall each have the authority to charge a casino or a racetrack a fee for the 

issuance or, in the case of the division renewal, of a sports wagering license in an amount of 

$100,000 for initial issuance and in the case of a renewal a reasonable fee that is based upon 

the expense associated with renewal, enforcement, and gambling addiction programs.  No 

sports wagering license shall be issued by the division or racing commission to any entity 

unless it has established its financial stability, integrity and responsibility and its good 

character, honesty and integrity.  No casino or racetrack shall be permitted to operate a sports 

pool or accept wagers via an online sports pool unless a sports wagering lounge is 

established and has commenced operation in its facility; provided, however, that an applicant 

for a sports wagering license may petition the agency issuing the sports wagering license 

pursuant to this act to commence operation of the sports pool at a temporary facility and/or 

an online sports pool during the pendency of construction of a sports wagering lounge in its 

facility.  Such temporary facility may include, at the discretion of the agency issuing the 

sports wagering license pursuant to this act, the utilization of designated windows at the 

current casino cage or racetrack betting window for purposes of placing sports betting 

wagers and self-service wagering machines located at the racetrack or casino hotel complex.  

No license to operate a sports pool shall be issued to any entity which is disqualified under 

the criteria of section 86 of P.L.1977, c.110 (C.5:12-86). 

 No later than five years after the date of the issuance of a license and every five years 

thereafter or within such lesser periods as the agency issuing the sports wagering license 

pursuant to this act may direct, a licensee shall submit to the said agency such documentation 

or information as the division or racing commission may by regulation require, to 

demonstrate to the satisfaction of the agency that the licensee continues to meet the 

requirements of the law and regulations.  

 The division and the racing commission following consultation with the sports wagering 

licensees shall annually cause a report to be prepared and distributed to the Governor on the 

impact of sports wagering, including Internet wagering on sports events, on problem 

gamblers and gambling addiction in New Jersey.  The report shall be prepared by a private 

organization or entity with expertise in serving the needs of persons with gambling 
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addictions, which organization or entity shall be selected jointly by the division and the 

racing commission.  The report shall be prepared and distributed under the supervision of, 

and in coordination with, the division and the racing commission.  Any costs associated with 

the preparation and distribution of the report shall be borne by casino and racetrack licensees 

who have been authorized by the division or the racing commission to conduct Internet 

gaming and the division and the racing commission shall be authorized to assess a fee against 

such licensees for these purposes.  The division and the racing commission may also report 

periodically to the Governor on the effectiveness of the statutory and regulatory controls in 

place to ensure the integrity of gaming operations through the Internet. 

 b. A sports pool shall be operated in a sports wagering lounge located at a casino or 

racetrack.  A sports wagering lounge may be located at a casino simulcasting facility.  The 

lounge shall conform to all requirements concerning square footage, design, equipment, 

security measures and related matters which the division shall by regulation prescribe.  The 

space required for the establishment of a lounge shall not reduce the space authorized for 

casino gaming activities as specified in section 83 of P.L.1977, c.110 (C.5:12-83). 

 c. No sports pool or online sports pool shall be offered or made available for wagering 

to the public by any entity other than a sports wagering licensee, pursuant to P.L.2018, c.33 

(C.5:12A-10 et al.), an applicant for such license, operating such pool on behalf of a licensee, 

or an Internet sports pool operator, on behalf of a sports wagering licensee.  Any person who 

offers a sports pool or an online sports pool without approval of the division or racing 

commission to do so is guilty of a crime of the fourth degree and notwithstanding the 

provisions of N.J.S.2C:43-3, shall be subject to a fine of not more than $25,000 and in the 

case of a person other than a natural person, to a fine of not more than $100,000 and any 

other appropriate disposition authorized by subsection b. of N.J.S.2C:43-2.  

 d. The operator shall establish or display the odds at which wagers may be placed on 

sports events. 

 e. An operator shall accept wagers on sports events only from persons physically present 

in the sports wagering lounge; through self-service wagering machines located in its facility 

as authorized by the agency issuing the sports wagering license; or through an online sports 

pool.  A person placing a wager on a sports event shall be at least 21 years of age.  

 f. (1) Any person who is an athlete, coach, referee, or director of a sports governing body 

or any of its member teams, a sports governing body or any of its member teams, a player or 

a referee personnel member, in or on any sports event overseen by that person’s sports 

governing body based on publicly available information, a person who holds a position of 

authority or influence sufficient to exert influence over the participants in a sporting contest, 

including but not limited to coaches, managers, handlers, athletic trainers, or horse trainers, a 

person with access to certain types of exclusive information on any sports event overseen by 

that person’s sports governing body based on publicly available information, or a person 

identified by any lists provided by the sports governing body to the division and the racing 

commission shall not be permitted to have any ownership interest in, control of, or otherwise 

be employed by an operator, a sports wagering licensee, or a facility in which a sports 

wagering lounge is located or place a wager on a sports event that is overseen by that 

person’s sports governing body based on publicly available information.  Any employee of a 

sports governing body or its member teams who is not prohibited from wagering on a sports 

event shall, nevertheless, provide notice to the division prior to placing a wager on a sports 

event.  The direct or indirect legal or beneficial owner of 10 percent or more of a sports 

governing body or any of its member teams shall not place or accept any wager on a sports 

event in which any member team of that sports governing body participates.  Any person 
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who violates this paragraph shall be guilty of a disorderly persons offense and shall be fined 

not less than $500 and not more than $1,000. 

 (2) The prohibition set forth in paragraph (1) of this subsection shall not apply to any 

person who is a direct or indirect owner of a specific sports governing body member team 

and (i) has less than 10 percent direct or indirect ownership interest in a casino or racetrack 

or (ii) the shares of such person are registered pursuant to section 12 of the Securities 

Exchange Act of 1934, as amended (15 U.S.C. s.781), and the value of the ownership of such 

team represents less than one percent of the person’s total enterprise value.  

 (3) An operator shall adopt procedures to prevent persons from wagering on sports events 

who are prohibited from placing sports wagers.  An operator shall not accept wagers from 

any person whose identity is known to the operator and: 

 whose name appears on the exclusion list maintained by the division pursuant to section 

71 of P.L.1977, c.110 (C.5:12-71); 

 whose name appears on any self-exclusion list maintained by the division pursuant to 

sections 1 and 2 of P.L.2001, c.39 (C.5:12-71.2 and C.5:12-71.3, respectively); 

 who is the operator, director, officer, owner, or employee of the operator or any relative 

thereof living in the same household as the operator; 

 who has access to nonpublic confidential information held by the operator; or 

 who is an agent or proxy for any other person. 

 (4) An operator shall adopt procedures to obtain personally identifiable information from 

any individual who places any single wager in an amount of $10,000 or greater on a sports 

event while physically present in a racetrack facility or a casino. 

 Sections 1 and 2 of P.L.2002, c.89 (C.5:5-65.1 and C.5:5-65.2, respectively) shall apply to 

the conduct of sports wagering under this act. 

 g. The holder of a sports wagering license may contract with an entity to conduct that 

operation, in accordance with the regulations of the division.  That entity shall obtain a 

license as a casino service industry enterprise prior to the execution of any such contract, and 

such license shall be issued pursuant to the provisions of P.L.1977, c.110 (C.5:12-1 et seq.) 

and in accordance with the regulations promulgated by the division in consultation with the 

commission. 

 h. If any provision of this act, P.L.2018, c.33 (C.5:12A-10 et al.), or its application to 

any person or circumstance, is held invalid, the invalidity shall not affect other provisions or 

applications of this act which can be given effect without the invalid provision or 

application, and to this end the provisions of this act are severable. 

 i. An operator shall promptly report to the division: 

 any criminal or disciplinary proceedings commenced against the operator or its employees 

in connection with the operations of the sports pool or online sports pool;  

 any abnormal betting activity or patterns that may indicate a concern about the integrity of 

a sports event or events; 

 any other conduct with the potential to corrupt a betting outcome of a sports event for 

purposes of financial gain, including but not limited to match fixing; and 

 suspicious or illegal wagering activities, including the use of funds derived from illegal 

activity, wagers to conceal or launder funds derived from illegal activity, use of agents to 

place wagers, or use of false identification. 

 The division is authorized to share any information under this section with any law 

enforcement entity, team, sports governing body, or regulatory agency the division deems 

appropriate. 

 j. An operator shall maintain records of sports wagering operations in accordance with 
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regulations promulgated by the division. 

 k. A sports wagering licensee may, in addition to having a sports wagering lounge, 

conduct wagering on authorized sports events through one or more kiosks or self -service 

wagering stations located within its facility.  Such self-service wagering stations located at a 

casino may offer any game authorized under rules established by the division.  Such self-

service wagering stations located at a racetrack may offer wagering only on authorized sports 

events and horse races. 

 l. All wagers on sports events authorized under this provision shall be initiated, received 

and otherwise made within this State unless otherwise determined by the division in 

accordance with applicable federal and state laws.  Consistent with the intent of the United 

States Congress as articulated in the Unlawful Internet Gambling Enforcement  Act of 2006 

(31 U.S.C. s.5361 et seq.), the intermediate routing of electronic data relating to a lawful 

intrastate wager authorized under this provision shall not determine the location or locations 

in which such wager is initiated, received or otherwise made. 

 

C.5:12A-12  Disclosure of information by corporate applicants. 

 3. a. Corporate applicants for and holders of a sports wagering license shall be required to 

disclose the identity of the following: each board appointed officer of the corporation; each 

director of the corporation; each person who directly holds any voting or controlling interest 

of 5 percent or more of the securities issued by such applicant or holder; each person who 

directly holds any non-voting or passive ownership interest of 25 percent or more of the 

securities issued by such applicant or holder; and each holding or intermediary company of 

an applicant for or holder of an operator. 

 b. As to each holding, intermediary and subsidiary company of an applicant for or 

holder of a sports wagering license, such applicants and holders shall be required to establish 

and maintain the qualifications of the following: each board appointed officer of the 

corporation; each director of the corporation; each person who directly holds any voting or 

controlling interest of 5 percent or more of the securities issued by such applicant or holder; 

and each person who directly holds any non-voting or passive ownership interest of 25 

percent or more in such holding or intermediary company. 

 c. The racing commission or the division shall have the authority to waive any or all of 

the qualification requirements for any person listed in subsection a. or b. of this section.  

 d. All persons employed directly in wagering-related activities conducted within a 

casino or a racetrack in a sports wagering lounge and an online sports pool shall be licensed 

as a casino key employee or registered as a casino employee, as determined by the 

commission, pursuant to the provisions of P.L.1977, c.110 (C.5:12-1 et seq.).  All other 

employees who are working in the sports wagering lounge may be required to be registered, 

if appropriate, in accordance with regulations of the division promulgated in consultation 

with the commission. 

 e. Each operator shall designate one or more casino key employees who shall be 

responsible for the operation of the sports pool.  At least one such casino key employee shall 

be on the premises whenever sports wagering is conducted. 

 

C.5:12A-13  Authority of division. 

 4. a. Except as otherwise provided by this act, the division shall have the authority to 

regulate sports pools, online sports pools, and the conduct of sports wagering under this act 

to the same extent that the division regulates casino games.  No casino or racetrack shall be 

authorized to operate a sports pool or online sports pool unless it has produced, to the 
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satisfaction of the agency issuing the sports wagering license, information, documentation, 

and assurances concerning its financial background and resources, including cash reserves, 

that are sufficient to demonstrate that it has the financial stability, integrity, and 

responsibility to operate a sports pool or online sports pool.  In developing rules and 

regulations applicable to sports wagering, the division may examine the regulations 

implemented in other states where sports wagering is conducted and may, as far as 

practicable, adopt a similar regulatory framework.  The division, in consultation with the 

commission, shall promulgate regulations necessary to carry out the provisions of this act, 

including, but not limited to, regulations governing the: 

 (1) amount of cash reserves to be maintained by operators to cover winning wagers;  

 (2) acceptance of wagers on a series of sports events; 

 (3) maximum wagers which may be accepted by an operator from any one patron on any 

one sports event; 

 (4) type of wagering tickets which may be used; 

 (5) method of issuing tickets; 

 (6) method of accounting to be used by operators; 

 (7) types of records which shall be kept;  

 (8) use of credit and checks by patrons;  

 (9) type of system for wagering;  

 (10) protections for a person placing a wager; and 

 (11) display of the words, "If you or someone you know has a gambling problem and 

wants help, call 1-800 GAMBLER," or some comparable language approved by the division, 

which language shall include the words "gambling problem" and "call 1-800 GAMBLER," in 

all print, billboard, sign, online, or broadcast advertisements of a sports pool and online 

sports pool and in every sports wagering lounge. 

 b. Notwithstanding any other provision of P.L.2018, c.33 (C.5:12A-10 et al.) or of the 

“Administrative Procedure Act,” P.L.1968, c.410 (C.52:14B-1 et seq.), to the contrary, 

during the 90-day period following the effective date of this act, the division and the racing 

commission may, after notice provided in accordance with this subsection, summarily adopt, 

amend, or repeal any order, rule, or regulation for a period not to exceed 270 days for the 

purpose of ensuring the expeditious and effective implementation of sports wagering at 

casinos or racetracks in accordance with this act.  Any summary rulemaking authorized by 

this subsection shall be subject to such terms and conditions as the division and the racing 

commission may deem appropriate.  Such rules shall be effective when published by the 

division and the racing commission on their respective websites and shall allow for the 

immediate application of any racetrack licensed by the racing commission, or casino licensed 

by the division, to the respective agency by which they are licensed or permitted, for a 

transactional waiver to immediately commence sports wagering.  Upon the filing of such 

application, these rules shall further provide that, upon a showing therein that the applicant is  

licensed or permitted by the appropriate agency, a sports wagering license shall immediately 

be issued to the respective applicant allowing for its immediate commencement of sports 

wagering subject to the condition that it conform to the entity and individual or other 

licensing, facility and any other requirements set forth in the respective rules of each within 

270 days. In the event such rules are not complied with within such time period, the non-

complying racetrack or casino will not thereafter be eligible to conduct sports  wagering until 

such compliance is achieved. Notice of any emergency rulemaking action taken by the 

division or the racing commission pursuant to this subsection shall be published in the New 

Jersey Register, and provided to the newspapers designated by the division and racing 
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commission pursuant to subsection d. of section 3 of P.L.1975, c.231 (C.10:4-8), not later 

than 30 days subsequent to the implementation of the emergency rules. The text of any 

emergency rule adopted by the division and the racing commission pursuant to this section 

shall be available in each racetrack, casino, sports wagering lounge, and simulcasting facility 

implementing the provisions of emergency rulemaking.  

 c. Any person employed on the effective date of this act, P.L.2018, c.33 (C.5:12A-10 et 

al.), by a permitholder in the admissions department or parimutuel clerk department of a 

racetrack operated by the permitholder shall be given a one-time right of first refusal offer of 

employment at the sports pool, including an online sports pool, that opens at that racetrack, 

for the then available positions of similar employment in that sports pool, or with any vendor 

contracting with the licensee to operate the sports pool. 

 

C.5:12A-14  Adoption of comprehensive house rules. 

 5. Each operator shall adopt comprehensive house rules governing sports wagering 

transactions with its patrons which shall be approved by the division.  The rules shall specify the 

amounts to be paid on winning wagers and the effect of schedule changes. The house rules, 

together with any other information the division deems appropriate, shall be conspicuously 

displayed in the sports wagering lounge, posted on the operator’s Internet website, and included 

in the terms and conditions of the account wagering system, and copies shall be made readily 

available to patrons. 

 

C.5:12A-15  Distribution of revenues subject to joint agreement. 

 6. Whenever a casino licensee and a racetrack permit holder enter into an agreement to 

jointly establish a sports wagering lounge, and to operate and conduct sports wagering under 

this act, the agreement shall specify the distribution of revenues from the joint sports 

wagering operation among the parties to the agreement.   

 

C.5:12A-16  Taxation of sums received by casino, racetrack. 

 7. The sums received by the casino from sports wagering or from a joint sports wagering 

operation, less only the total of all sums actually paid out as winnings to patrons, shall not be 

taxed as gross revenue as specified under section 24 of P.L.1977, c.110 (C.5:12-24) but shall 

be subject to an 8.5 percent tax, except that sums received from Internet wagering on sports 

events, less only the total of all sums actually paid out as winnings to patrons, shall be 

subject to a 13 percent tax, which shall be paid to the Casino Revenue Fund and the 

investment alternative tax established by section 3 of P.L.1984, c.218 (C.5:12-144.1) which 

investment alternative tax funds shall be used exclusively for tourism and marketing for the 

City of Atlantic City, provided, however, that the cash equivalent value of any merchandise 

or thing of value included in a jackpot or payout shall not be included in the total of all sums 

paid out as winnings to patrons for purposes of determining revenue under this paragraph.  

 The sums actually received by the horse racing permit holder from any sports wagering 

operation, either jointly established with a casino or established independently or with non-

casino partners, less only the total of all sums actually paid out as winnings to patrons, shall 

be subject to an 8.5 percent tax, except that sums received from Internet wagering on sports 

events, less only the total of all sums actually paid out as winnings to patrons, shall be 

subject to a 13 percent tax, to be collected by the division and paid to the State General Fund 

and to an additional tax of 1.25 percent on amounts actually received from a sports wagering 

operation, less only the total of all sums actually paid out as winnings to patrons, to be paid 

to the Division of Local Government Services in the Department of Community Affairs for 
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distribution, upon application by a municipality or county, to the municipality and to the 

county in which the sports wagering lounge is located or to an economic development 

authority of that municipality and county with those amounts used for economic development 

purposes, provided, however, that the cash equivalent value of any merchandise or thing of 

value included in a jackpot or payout shall not be included in the total of all sums paid out as 

winnings to patrons for purposes of determining revenue under this paragraph.  

 A percentage of the fee paid for a license to operate a sports pool shall be deposited into 

the State General Fund for appropriation by the Legislature to the Department of Health  to 

provide funds for evidence-based prevention, education, and treatment programs for 

compulsive gambling that meet the criteria developed pursuant to section 2 of P.L.1993, 

c.229 (C.26:2-169), such as those provided by the Council on Compulsive Gambling of New 

Jersey, and including the development and implementation of programs that identify and 

assist problem gamblers.  The percentage shall be determined by the division. 

 

C.5:12A-17  Sports wagering lounges, permitted use. 

 8. Sports wagering lounges at which a sports pool is operated shall be a permitted use in 

all commercial, retail, industrial, non-residential and mixed-use zoning districts of a 

municipality. 

 

C.5:12A-18  Distribution of unclaimed funds. 

 9. If a patron does not claim a winning sports pool wager within one year from the time 

of the event, the obligation of the operator to pay the winnings shall expire and the funds 

shall be distributed as follows: 

 for wagers placed with a sports pool operated by or on behalf of a casino, the casino shall 

retain 50 percent and remit the remaining 50 percent to the Casino Revenue Fund; 

 for wagers placed with a sports pool operated by or on behalf of a racetrack, the racetrack 

shall retain 50 percent and remit the remaining 50 percent to the State General Fund; and 

 for wagers placed with a sports pool jointly operated by a casino and a racetrack, the 

casino and racetrack shall retain a total of 50 percent which shall be apportioned among them 

pursuant to the terms of their operation agreement, and the remaining 50 percent shall be 

apportioned in the same manner, with the casino percentage being deposited in the Casino 

Revenue Fund and the racetrack percentage being deposited in the State General Fund.  

 

C.5:12A-19  Acceptance of certain out-of-State wagers. 

 10. Notwithstanding any other provision of P.L.2013, c.27 (C.5:12-95.17 et al.), wagers 

may be accepted thereunder or pooled with wagers from persons who are not physically 

present in this State if the division determines that such wagering is not inconsisten t with 

federal law or the law of the jurisdiction, including any foreign nation, in which any such 

person is located, or such wagering is conducted pursuant to a reciprocal agreement to which 

the State is a party that is not inconsistent with federal law. 

 

 11. Section 24 of P.L.1977, c.110 (C.5:12-24) is amended to read as follows: 

 

C.5:12-24  “Gross revenue.” 

 24. "Gross Revenue"-- The total of all sums actually received by a casino licensee from 

gaming operations, less only the total of all sums actually paid out as winnings to patrons; 

provided, however, that the cash equivalent value of any merchandise or thing of value 

included in a jackpot or payout shall not be included in the total of all sums paid out as 
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winnings to patrons for purposes of determining gross revenue.  "Gross Revenue" shall not 

include any amount received by a casino from casino simulcasting pursuant to the "Casino 

Simulcasting Act," P.L.1992, c.19 (C.5:12-191 et al.) or from sports wagering pursuant to 

P.L.2018, c.33 (C.5:12A-10 et al.). 

 

 12. Section 104 of P.L.1977, c.110 (C.5:12-104) is amended to read as follows: 

 

C.5:12-104  Casino licensees, leases, contracts. 

 104. a. Unless otherwise provided in this subsection, no agreement shall be lawful which 

provides for the payment, however defined, of any direct or indirect interest, percentage or 

share of: any money or property gambled at a casino or simulcasting facility; any money or 

property derived from casino gaming activity or wagering at a simulcasting facility; or any 

revenues, profits or earnings of a casino or simulcasting facility. Notwithstanding the 

foregoing: 

 (1) Agreements which provide only for the payment of a fixed sum which is in no way 

affected by the amount of any such money, property, revenues, profits or earnings shall not 

be subject to the provisions of this subsection; and receipts, rentals or charges for real 

property, personal property or services shall not lose their character as payments of a fixed 

sum because of contract, lease, or license provisions for adjustments in charges, rentals or 

fees on account of changes in taxes or assessments, cost-of-living index escalations, 

expansion or improvement of facilities, or changes in services supplied. 

 (2) Agreements between a casino licensee and a junket enterprise or junket representative 

licensed, qualified or registered in accordance with the provisions of P.L.1977, c.110 

(C.5:12-1 et seq.) and the regulations of the division which provide for the compensation of 

the junket enterprise or junket representative by the casino licensee based upon the actual 

casino gaming or simulcast wagering activities of a patron procured or referred by the junket 

enterprise or junket representative shall be lawful if filed with the division prior to the 

conduct of any junket that is governed by the agreement. 

 (3) Agreements between a casino licensee and its employees which provide for casino 

employee or casino key employee profit sharing shall be lawful if the agreement is in writing 

and filed with the division prior to its effective date. Such agreements may be reviewed by 

the division under any relevant provision of P.L.1977, c.110 (C.5:12-1 et seq.). 

 (4) Agreements to lease an approved casino hotel or the land thereunder and agreements 

for the complete management of all casino gaming operations in a casino hotel shall not be 

subject to the provisions of this subsection but shall rather be subject to the provisions of 

subsections b. and c. of section 82 of this act. 

 (5) Agreements which provide for percentage charges between the casino licensee and a 

holding company or intermediary company of the casino licensee shall be in writing and filed 

with the division but shall not be subject to the provisions of this subsection.  

 (6) Agreements relating to simulcast racing and wagering between a casino licensee and 

an in-State or out-of-State sending track licensed or exempt from licensure in accordance 

with section 92 of P.L.1977, c.110 (C.5:12-92) shall be in writing, be filed with the division, 

and be lawful and effective only if expressly approved as to their terms by the division and 

the New Jersey Racing Commission, except that any such agreements which provide for a 

percentage of the parimutuel pool wagered at a simulcasting facility to be paid to the sending 

track shall not be subject to the provisions of this subsection.  

 (7) Agreements relating to simulcast racing and wagering between a casino licensee and a 

casino service industry enterprise licensed pursuant to the provisions of subsection a. of 
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section 92 of P.L.1977, c.110 (C.5:12-92) as a hub facility, as defined in joint regulations of 

the Division of Gaming Enforcement and the New Jersey Racing Commission, shall be in 

writing, be filed with the commission, and be lawful and effective only if expressly approved 

as to their terms by the commission and the New Jersey Racing Commission, except that any 

such agreements which provide for a percentage of the casino licensee's share of the 

parimutuel pool wagered at a simulcasting facility to be paid to the hub facility shall not be 

subject to the provisions of this subsection.  

 (8) Agreements relating to simulcast racing and wagering between a casino licensee and a 

casino service industry enterprise licensed pursuant to the provisions of subsection a. of 

section 92 of P.L.1977, c.110 (C.5:12-92) to conduct casino simulcasting in a simulcasting 

facility shall be in writing, be filed with the commission, and be lawful and effective only if 

expressly approved as to their terms by the commission, except that any such agreements 

which provide for a percentage of the casino licensee's share of the parimutuel pool wagered 

at a simulcasting facility to be paid to the casino service industry enterprise shall not be 

subject to the provisions of this subsection.  

 (9) Written agreements relating to the operation of multi-casino or multi-state progressive 

slot machine systems between one or more casino licensees and a casino service industry 

enterprise licensed pursuant to the provisions of subsection a. of section 92 of P.L.1977, 

c.110 (C.5:12-92), or an eligible applicant for such license, which provide for an interest, 

percentage or share of the casino licensee's revenues, profits or earnings from the operation 

of such multi-casino or multi-state progressive slot machines to be paid to the casino service 

industry enterprise licensee or applicant shall not be subject to the provisions of this 

subsection if the agreements are filed with and approved by the division.  

 (10) A written agreement between a casino licensee and a casino service industry 

enterprise licensed pursuant to subsection a. of section 92 of P.L.1977, c.110 (C.5:12-92), or 

an eligible applicant for such license, relating to the construction, renovation or operation of 

qualifying sleeping units, as defined in section 27 of P.L.1977, c.110 (C.5:12-27), or of non-

gaming amenities, as defined by the division, within the limits of the city of Atlantic City, 

regardless of whether such qualifying sleeping units or non-gaming amenities are connected 

to a casino hotel facility, which provides for an interest, percentage or share of the casino 

licensee's revenues, profits or earnings, not to exceed 5% of the casino licensee's revenues, to 

be paid to the casino service industry enterprise licensee or applicant in return for the 

construction, renovation or operation of such qualifying sleeping units or non-gaming 

amenities shall not be subject to the provisions of this subsection provided that: (i) the 

agreement requires a capital investment, at least 10% of which shall be made by the casino 

service industry enterprise licensee or applicant over the term of the agreement, of not less 

than $30 million, which minimum amount shall be adjusted periodically by the division for 

inflation; (ii) the division finds that the total amount of casino revenues, profits or earnings 

that can be paid to the casino service industry enterprise licensee or applicant pursuant to this 

agreement is commercially reasonable under the circumstances; and (iii) the agreement is 

filed with and approved by the division.  

 (11) A written agreement between a casino licensee holding an Internet gaming permit 

and a casino service industry enterprise licensed pursuant to subsection a. of section 92 of 

P.L.1977, c.110 (C.5:12-92), or an eligible applicant for such a license, in connection with 

the conduct of Internet gaming under P.L.2013, c.27 (C.5:12-95.17 et al.), which provides for 

a percentage of the casino licensee's Internet gaming gross revenue to be paid to the casino 

service industry enterprise licensee shall not be subject to the provisions of this subsection, 
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provided that the agreement shall be in writing, filed with the division, and shall be lawful 

and effective only if the terms thereof are expressly approved by the division. 

 (12) A written agreement between a casino licensee and a casino service industry 

enterprise licensed pursuant to subsection a. of section 92 of P.L.1977, c.110 (C.5:12-92), or 

an eligible applicant for such a license, in connection with the conduct of mobile gaming 

under section 100 of P.L.1977, c.110 (C.5:12-100), or mobile sports pool operations within a 

casino hotel facility in areas in which mobile gaming under section 100 of P.L.1977, c.110 

(C.5:12-100) is authorized, which provides for a percentage of the casino licensee’s gross 

revenue from mobile gaming to be paid to the casino service industry enterprise licensee 

shall not be subject to the provisions of this subsection, provided that the agreement shall be 

in writing, filed with the division, and shall be lawful and effective only if the terms thereof 

are expressly approved by the division. 

 (13) A written agreement between a casino licensee and a casino service industry 

enterprise licensed pursuant to subsection a. of section 92 of P.L.1977, c.110 (C.5:12-92), or 

an eligible applicant for such a license, in connection with the conduct of  a sports pool, 

including an online sports pool, mobile sports pool operations within a casino hotel facility 

in areas in which mobile gaming under section 100 of P.L.1977, c.110 (C.5:12-100) is 

authorized, or both, which provides for a percentage of the casino licensee’s gross revenue 

from the operations of a sports pool, including online sports pool and mobile operations, to 

be paid to the casino service industry enterprise licensee shall not be subject to the provisions 

of this subsection, provided that the agreement shall be in writing, filed with the division, 

and shall be lawful and effective only if the terms thereof are expressly approved by the 

division. 

 b. Each casino applicant or licensee shall maintain, in accordance with the rules of the 

division, a record of each written or unwritten agreement regarding the realty, construction, 

maintenance, or business of a proposed or existing casino hotel or related facility. The 

foregoing obligation shall apply regardless of whether the casino applicant or licensee is a 

party to the agreement. Any such agreement may be reviewed by the division on the basis of 

the reasonableness of its terms, including the terms of compensation, and of the 

qualifications of the owners, officers, employees, and directors of any enterprise involved in 

the agreement, which qualifications shall be reviewed according to the standards enumerated 

in section 86 of P.L.1977, c.110 (C.5:12-86). If the division disapproves such an agreement 

or the owners, officers, employees, or directors of any enterprise involved therein, the 

division may require its termination.  

 Every agreement required to be maintained, and every related agreement the performance 

of which is dependent upon the performance of any such agreement, shall be deemed to 

include a provision to the effect that, if the commission shall require termination of an 

agreement pursuant to its authority under P.L.1977, c.110 (C.5:12-1 et seq.), such 

termination shall occur without liability on the part of the casino applicant or licensee or any 

qualified party to the agreement or any related agreement. Failure expressly to include such a 

provision in the agreement shall not constitute a defense in any action brought to terminate 

the agreement. If the agreement is not maintained or presented to the commission in 

accordance with division regulations, or the disapproved agreement is not terminated, the 

division may pursue any remedy or combination of remedies provided in this act.  

 For the purposes of this subsection, "casino applicant" includes any person required to 

hold a casino license pursuant to section 82 of P.L.1977, c.110 (C.5:12-82) who has applied 

to the division for a casino license or any approval required under P.L.1977, c.110 (C.5:12-1 

et seq.).  
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 c. Nothing in this act shall be deemed to permit the transfer of any license, or any 

interest in any license, or any certificate of compliance or any commitment or reservation.  

 

 13. Section 1 of P.L.2008, c.12 (C.5:12-38a) is amended to read as follows: 

 

C.5:12-38a  “Promotional gaming credit.” 

 1. "Promotional gaming credit" - A slot machine credit, sports wagering credit or other 

item approved by the division that is issued by a licensee to a patron for the purpose of 

enabling the placement of a wager at a slot machine or in a sports pool in the licensee's 

casino or through the licensee's Internet gaming system. No such credit shall be reported as a 

promotional gaming credit unless the casino licensee can establish that the credit was issued 

by the casino licensee and received from a patron as a wager at a slot machine or in a sports 

pool in the licensee's casino or Internet gaming system. 

 

 14. Section 3 of P.L.2016, c.5 (C.52:27BBBB-20) is amended to read as follows: 

 

C.52:27BBBB-20  Definitions relative to stabilization of finances of a municipality in which 

casino gaming is authorized. 

 3. a. As used in P.L.2016, c.5 (C.52:27BBBB-18 et al.):  

 "Atlantic City" means the City of Atlantic City, in Atlantic County;  

 "Base amount" means the amount of the payment in lieu of taxes as determined by 

subparagraph (d) of paragraph (3) of subsection c. of this section; 

 "Casino gaming property" means one or more parcels of real property located in Atlantic 

City, and any adjacent property utilized in connection with such property, upon which there 

is located a facility licensed to be used for casino gaming in 2014 or thereafter, whether or 

not in actual operation, which has more than 500 guest hotel rooms, and is not subject to 

recorded covenants prohibiting casino gaming; 

 "Division" means the Division of Gaming Enforcement in the Department of Law and 

Public Safety; 

 "Gross gaming revenue" (GGR) means the total amount of revenue raised through casino 

gaming, including revenue from sports pool operations, from all of the casino gaming 

properties located in Atlantic City as determined by the division; 

 "Local Finance Board" means the Local Finance Board in the Division of Local 

Government Services in the Department of Community Affairs; and 

 "Treasury" means the Department of the Treasury. 

 b. Beginning with calendar year 2017, and for the next succeeding nine calendar years, 

casino gaming properties located in Atlantic City shall be exempt from local property 

taxation on real property and improvements, including accessory hotels, conference centers, 

parking garages, and other appurtenant facilities, except that any new improvement 

developed on a casino gaming property that is made outside of the perimeter footprint of any 

improvement existing as of the effective date of this act and any real property, not formerly 

qualified as casino gaming property, acquired after such date by an owner of casino gaming 

property shall not be exempt from local property taxation in any calendar year and shall be 

subject to local property taxation annually at Atlantic City's general property tax rate.  The 

provisions of this section shall not apply to any casino property that operates under a small 

scale casino facility license or a staged casino facility license pursuant to section 1 of 

P.L.2010, c.115 (C.5:12-80.1). 
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 c. (1) In exchange for the property tax exemption granted in subsection b. of this section, 

each owner of each casino gaming property shall sign a 10-year financial agreement with 

Atlantic City for each casino gaming property promising to make quarterly payments to the 

city of its allocated portion of the annual amount of the payment in lieu of taxes as 

determined by this section.  The owner of each casino gaming property shall be responsible 

for the payments allocated to that property and shall be subject to the lien provisions of 

R.S.54:5-6 if those payments are not made. 

 (2) Any new owner of a casino gaming property following the effective date of P.L.2016, 

c.5 (C.52:27BBBB-18 et al.) shall immediately become responsible for signing a financial 

agreement with Atlantic City promising to make payments consistent with this section.  

 (3) (a) The total amount of the payment in lieu of property taxes owed to Atlantic City for 

calendar year 2017 shall be $120 million.  To the extent that any owner of a casino gaming 

property has paid property taxes for calendar year 2017 prior to the date P.L.2016, c.5 

(C.52:27BBBB-18 et al.) becomes operative, the amount of property taxes so paid shall be 

credited toward that owner's allocated share of the $120 million total payment in lieu of 

property taxes.  

 (b) For calendar year 2018 and for each calendar year thereafter, the amount of the 

payment in lieu of property taxes owed to Atlantic City shall increase by two percent per 

year in every year in which there is no upward adjustment to the base amount of the payment 

in lieu of taxes from the previous calendar year as determined by subparagraph (d) of this 

paragraph. 

 (c) For calendar year 2018 and for each calendar year thereafter, the total amount of the 

payment in lieu of property taxes owed to Atlantic City shall be the base amount as 

determined by subparagraph (d) of this paragraph and the total amount of the annual 

increases to date as determined by subparagraph (b) of this paragraph. 

 (d) For calendar year 2018 and for each calendar year thereafter, the base amount of the 

payment in lieu of taxes shall be determined as follows: 

 If the amount of the GGR in the preceding calendar year is between $3.4 billion and $3.8 

billion, the base amount shall be $165 million, or in the case of an upward adjustment, $15 

million more than the PILOT in the previous year, whichever is greater; 

 If the amount of the GGR in the preceding calendar year is between $3.0 billion and $3.4 

billion, the base amount shall be $150 million, or in the case of an upward adjustment, $20 

million more than the PILOT in the previous year, whichever is greater; 

 If the amount of the GGR in the preceding calendar year is between $2.6 billion and $3.0 

billion, the base amount shall be $130 million, or in the case of an upward adjustment, $10 

million more than the PILOT in the previous year, whichever is greater; 

 If the amount of the GGR in the preceding calendar year is between $2.2 billion and $2.6 

billion, the base amount shall be $120 million, or in the case of an upward adjustment, $10 

million more than the PILOT in the previous year, whichever is greater; 

 If the amount of the GGR in the preceding calendar year is between $1.8 billion and $2.2 

billion and the aggregate gross revenues from all of the casino gaming properties located in 

Atlantic City from all revenue streams, excluding GGR, have not increased compared to the 

prior calendar year by more than the amount by which GGR is less than $2.2 billion, as 

determined by the division, the base amount shall be $110 million, or in the case of an 

upward adjustment, $20 million more than the PILOT in the previous year, whichever is 

greater; 

 If the amount of the GGR in the preceding calendar year is $1.8 billion or less and the 

aggregate gross revenue from all of the casino gaming properties located in Atlantic City 
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from all revenue streams, excluding GGR have not increased compared to the prior calendar 

year by more than the amount by which GGR is less than $1.8 billion as determined by the 

division, the base amount shall be $90 million. 

 (4) The amount of the payment in lieu of property taxes owed pursuant to this subsection 

shall be calculated annually each calendar year for each casino gaming property using a 

formula implemented by the Local Finance Board, in consultation with the division, using 

the following criteria: 

 The geographic footprint of the real property, expressed in acres, owned by each casino 

gaming property; 

 The number of hotel guest rooms in each casino gaming property; and 

 The gross gaming revenue of the casino in each casino gaming property from the prior 

calendar year. 

 Each of these three criteria shall bear equal weight in the formula implemented by the 

Local Finance Board, in consultation with the division, pursuant to this paragraph, provided 

that during calendar years 2017, 2018, 2019, 2020, and 2021, if the formula results in any 

individual casino gaming property being allocated an amount that is in excess of the total real 

property taxes due and payable by the casino gaming property in calendar year 2015, then 

that casino gaming property shall receive a credit against the obligation of the operator of 

that property under paragraph (2) of subsection a. of section 3 of P.L.1984, c.218 (C.5:12-

144.1) in the amount of such excess. If, after that credit against the obligation of the operator 

of that property under paragraph (2) of subsection a. of section 3 of P.L.1984, c.218 (C.5:12-

144.1), that casino gaming property would still be liable for a payment in lieu of property 

taxes in excess of the total real property taxes due and payable by the casino gaming property 

in calendar year 2015, the casino gaming property shall not be required to make any 

additional payment in lieu of property tax payment.  Instead, any additional amount that 

would have been owed by that casino gaming property shall be added, by proportional share, 

to the payment in lieu of property taxes to be paid by every other casino gaming property in 

order to provide Atlantic City the total amount of the payment in lieu of property taxes due 

and owing for that calendar year. 

 d. When a new casino gaming property is added or when an existing casino gaming 

property no longer qualifies as a casino gaming property as defined in subsection a. of this 

section, Atlantic City's financial agreement with each owner of each casino gaming property 

shall be amended to reflect the change and the allocation of the payment in lieu of property 

taxes between the casino gaming properties. 

 e. The provisions of R.S.54:5-6 shall apply to any amount required to be paid under this 

section, and the municipality shall have the same rights against any casino gaming property 

for such unpaid amounts relating to that property as if such amounts were unpaid property 

taxes. 

 

Repealer. 

 15. Sections 1, 2, and 4 of P.L.2014, c.62 (C.5:12A-7 through C.5:12A-9) are repealed. 

 

 16. This act shall take effect immediately, except that provisions allowing online or 

Internet sports wagering shall take effect 30 days thereafter. 

 

 Approved June 11, 2018. 



1. Fractional Odds
Includes money line wagering, which is 
common for baseball & hockey. Many 
futures bets are fractional as well. 

UNLV Center for Gaming Research infographic series         http://gaming.unlv.edu/infographics.html 

Types of Fixed Odds Wagers

1. Pari-mutuel wagering
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Three Dominant Systems
Most wagering falls into one of these categories

More information: http://gamingpress.unlv.edu/sports_wagering.html 

2. Fixed odds wagering

3. Exchange wagering

All bets placed into a common pool. After a specified percentage is 
deducted for taxes and the house, the winners share the remaining 
amount proportionally to their wager.

Odds and payout are agreed to by bettor and operator. This is the 
primary method of sports betting in the United States.

Peer-to peer betting where operator matches buyers and sellers on 
opposite sides of betting propositions, charging a commision; similar 
to a stock exchange.

2. Point Spread
Handicaps teams by requiring favorites 
to win by a specified margin; most 
common on football & basketball.

3. Parlays
Bettor must choose the winner of 
multiple contest to win the bet

4. Proposition Bets
AKA "derivatives" or "exotic" bets, 
these are wagers on the outcomes of 
events during a game or season 
unrelated to the game outcome. 
Examples: which team scores first, 
whether players reach certain 
milestones.

5. In-Game  Betting
Placing wagers usually electronically, 
during the progress of a game, often 
on individual plays.

Types of Sports Betting
Information from Anthony Cabot & Keith Miller's Sports Wagering in America: 
Policies, Economics, and Regulation, published by the UNLV Gaming Press. 

http://gaming.unlv.edu/infographics.html
http://gaming.unlv.edu/infographics.html
http://gamingpress.unlv.edu/sports_wagering.html
http://gamingpress.unlv.edu/sports_wagering.html




Biographies 
 

Joe Asher has been CEO of William Hill US since 2012, when William Hill acquired 
Brandywine Bookmaking, a company Asher created. Brandywine was a pure startup, which 
Asher launched in 2008 under the brand name Lucky’s Race & Sports Books after he relocated 
to Las Vegas from New York. Asher has a long background in the gaming industry and a 
lifelong passion for the race and sports betting business. Starting when he was a teenager, Asher 
held management positions at several racetracks, including Brandywine Raceway, Dover Downs, 
Harrington Raceway and Foxboro Raceway and was the Wilmington News-Journal’s 
thoroughbred racing handicapper for Delaware Park. He became the youngest track announcer in 
North America, calling races at Harrington, Foxboro, Brandywine and Dover Downs.  
Previously, Asher was an attorney with Skadden, Arps, Slate, Meagher & Flom. Asher is a 
graduate of the University of Delaware and the Delaware Law School of Widener University, 
magna cum laude, served a judicial clerkship with the Supreme Court of Delaware and was 
admitted to the bar in Delaware and New York. He is also a member of the Board of Directors of 
the University of Delaware Alumni Association, the Board of Trustees of the Las Vegas 
Metropolitan Chamber of Commerce. 
 
 
Adam Berger is an associate with Duane Morris LLP. He has extensive experience representing 
casinos, casino holding companies, gaming equipment manufacturers as well as financial 
institutions including banks, private equity funds and hedge funds in connection with mergers 
and acquisitions, debt transactions, licensing, compliance matters and regulatory investigations. 
Additionally, Mr. Berger has represented clients in competitive licensing contests before various 
gaming agencies. Mr. Berger regularly advises clients on emerging developments and legislation 
affecting the brick and mortar and Internet gaming industries. 
 
Outside of the traditional casino space, Mr. Berger has represented numerous companies 
involved in the fantasy-sports and skill-based gaming industries. More recently, Mr. Berger has 
advised traditional gaming companies, online gaming operators and financial institutions on 
matters related to the rapidly expanding sports wagering industry in the United States. He is the 
current Chair of the Pennsylvania Bar Association’s Gaming Law Committee and a former Chair 
of the NJSBA’s Casino Law Section, Mr. Berger was named to Global Gaming Business 
Magazine's "40 Under 40" list in 2017. 
 
Mr. Berger is a 2010 cum laude graduate of Villanova University School of Law and a 2007 
magna cum laude graduate of The George Washington University. 
 
 
Jordan Hollander has served as a Deputy Attorney General with the New Jersey Division of 
Gaming Enforcement since October 2016, working primarily on casino licensing matters. Prior 
to joining the DGE, he was an associate with Genova Burns LLC and clerked for the Hon. 
Francis Vernoia in Monmouth County. He graduated with his Juris Doctor, summa cum laude, 
from Rutgers-Camden Law School in 2014 and received his LLM in Gaming Law and 
Regulation from the UNLV Boyd School of Law in 2016. He has published several articles on 
gaming law related topics in the Gaming Law Review and Economics Journal, Rutgers Journal 



of Law and Public Policy, UNLV Gaming Law Journal, and Villanova Moorad Sports Law 
Journal. He currently serves as the Chair of the Casino Law Section. He is admitted to the bars of 
New Jersey and New York. 
 
 
David L. Rebuck was named by Governor Chris Christie in April 2011 to be Director of the 
New Jersey Division of Gaming Enforcement. Rebuck had served for 23 years as a Deputy 
Attorney General for New Jersey, specializing in policy guidance and regulatory reform. He was 
assigned to the Governor’s Office as a Senior Policy Advisor to Governor Christie in February 
2010. 
During his tenure he has overseen numerous endeavors to modernize the regulation of gaming in 
New Jersey, including instituting regulatory reform initiatives, creating online casino gaming 
functionality and sports wagering options. 
 
Rebuck earned a BA degree from Gettysburg College in 1974, a master’s degree from the 
University of Vermont in 1978 and his law degree from Widener University in 1986. From 1978 
through 1988, he was Associate Dean of Student Life at Ursinus College and then Assistant to 
the President of Radford University. Recognized by the International Masters of Gaming Law as 
their 2013 Regulator of the Year, Rebuck also is a trustee member of the International 
Association of Gaming Regulators. He is a member of the New Jersey Bar. 
 
 
Seth Schorr is Chairman of Downtown Grand Hotel & Casino, Las Vegas, Nevada. Since 
beginning his career in gaming and hospitality in 1991, Schorr served as an integral member of 
the Wynn Resorts team, developing the international marketing department in Macau, the 
interactive gaming division and The Wynn Collection of Fine Art. Earlier in his career, Schorr 
also worked in numerous capacities at Mirage Resorts including positions at Bellagio Hotel & 
Casino, The Mirage Hotel & Casino, and Treasure Island Hotel & Casino. Schorr and his 
partner, Jeffrey Fine, co-founded Fifth Street Gaming which owns and operates five casinos. 
Schorr is also a resort adviser to Ocean Resort Casino in Atlantic City which he played an 
integral part of opening in June 2018. In early 2015, Schorr was introduced to the world of 
eSports and developed the first fully integrated eSports program in a casino resort at The 
Downtown Grand and is a founder of the Nevada Esports Alliance. Schorr is a graduate of the 
University of Pennsylvania. 
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